University of Missouri School of Law

University of Missouri School of Law Scholarship Repository
Books Related to Race and Education in
Missouri

Lloyd L. Gaines Digital Collection

1966

The Gaines case: its background and influence on the University
of Missouri and Lincoln University, 1936-1950
Robert McLaran Sawyer

Follow this and additional works at: https://scholarship.law.missouri.edu/books
Part of the Civil Rights and Discrimination Commons, Legal Education Commons, and the Legal
History Commons

Copyright by
ROBERT McIARAN SAWYER
1966

THE GAINES CASE: ITS BACKGROUND AND INFLUENCE
ON THE UNIVERSITY OF MISSOURI AND
LINCOLN UNIVERSITY 1936-1950

A Dissertation
Presented to
the Faculty of the Graduate School
University of Missouri

In Partial Fulfillment
of the Requirements for the Degree
Doctor of Philosophy

by
Robert McLaran Sawyer
January 1966

Lloyd P. Jorgenson, Dissertation Supervisor

ACKNOWLEDGMENTS
The writer is indebted to Dr. Lloyd P. Jorgenson,
who supervised the research, for much constructive criticism, encouragement, and help; to Commissioner Alden A.
Stockard, of Missouri Supreme Court, who made available
his office and assisted the writer in the Missouri Supreme
Court Archives; and to Patricia Sawyer, whose consistent
encouragement and tireless typing fostered the development
of this dissertation from an idea to a reality.

TABLE OF CONTENTS
CHAPTER

I.

PAGE
INTRODUCTION.

. . . . . . . . . . .

The Negro in American Education
Purpose of this study

1

•••••

1

••••••••••

8

. .

Published related literature.

10

Unpublished related literature. • • • • •

II.

THE ORIGIN AND DEVELOPMENT OF THE "SEPARATE
BUT EQUAL" CONCEPT IN EDUCATION

. . . . .

18

Pre-Civil War segregation

18

Effect of Civil War

22

•••

. . . . . .
. . . . . . . . . . . . . . .

Pre-Plessy Cases •

23

Plessy Case

29

Extent of separate schools •

III.

14

30

. . . . . . . . . .
Negro education . . . .

Public image of Negro

37

Educators view of

39

Post-Plessy Developments • • • • •

49

Summary

60

• • • • • • • • • • • • • • •

THE INEQUALITIES OF "SEPARATE BUT EQUAL"
HIGHER EDUCATION AND THE DEVELOPMENT OF

. .

63

• • • •

65

Improvements in Negro higher education. •

79

A SUCCESSFUL PROTEST • • • • • • • • •
Studies of Negro higher education

iv
CHAPTER

PAGE

Deficiencies of Negro land-grant colleges

• 82

Higher education for Negroes in Missouri • • 87
The voice of protest • • • • • • • • • • • • 92
The Niagara Movement • • • • • •

• • 95

Beginning of the N. A. A. C. P.

• 97

Early N. A. A. C. P. legal work

• 99

The attack against segregation in professional education

. . .

105

Criticism of N. A. A. C. P. legal program

. . . . . . . . . . . . . . . . .
EDUCATION IN MISSOURI . . . . . . . .

Summary
IV.

NEGRO

Reconstruction in Missouri.

113

. . . .

••

...

121

. .

124

Improvement in the 20th Century

130

Opinions on public education in Missouri.

134

Negro higher education • • • • • • • • • •

139

The public sector
Summary
V.

110

115

Pre-Civil War education

Redemption Missouri style

108

. . . .

• • • • • •

THE LLOYD GAINES CASE

. . . .
. . . .
• • •
. . . . . . . . . . .

Lloyd L. Gaines' background

•••••••

. . . .
. . . . . . . . . . . .

143
150
152
152

Applies to University of Missouri

156

Litigation begins

160

Boone County Circuit Court • • • • • • • •

164

V

CHAPTER

PAGE

Missouri Supreme Court

•••

• • 1 76

United States Supreme Court • • •

• • 181

. . . . . .

• • • • 188

Legislative reaction

Missouri Supreme Court rehearing

• • • • 189

Boone County Circuit Court hearing

. . . .
. . . .
. . .

Gaines' disappearance
Summary
VI.

. . . . . . .

THE LUCILE BLUFORD CASE •

• • • 190
• • • • 191
• • • • 195
• • 198
• • 198

Lucile H. Bluford's background
Applies to University of Missouri

. . .

Files Suit in Boone County Circuit Court

• 201
209

The Court hearing • • • • • • • • • • • • 215
Circuit Court decision

. . . .

Missouri Supreme Court

• • • • • • • • • 231

• • • • • 230

First Civil Damage Suit • • • • • • • • • 235
239

Second Civil Damage Suit
Summary • • • • • • •
VII.

. . . . . .

REACTIONS TO THE GAINES CASE

.....

. . . . . . . .
. .
Periodical literature • •
Legal profession . . . . . . . . •
Reactions of Educators . . . . . .
The States react . . . . . . . . .
. . . . . .
Conclusion . . . .
Newspaper comments

• • 241
• • 245

. .

• 248

• • • 256
• • • 263

. .

• 269

.

• • 276

.

• • 281

vi
PAGE

CHAPTER
VIII.

MISSOURI COMPLIES WITH THE GAINES-BLUFORD
DECISIONS • • • • . • • • • • • • • • • • 284

. . . .

The General Assembly
Lincoln Law School

• 284

• • • • • 290

Journalism and graduate work

• 294

Effects of World War II

• • 305

Financial crisis at Lincoln University
Governor intervenes

. . . .

Desegregation narrowly avoided

. .

• 306

• • • 311

• • • • • 315

University of Missouri Board requests
change in state policy

• • • • • • • • 322

Law suit ends segregation • • • • • • • • 327
Conclusion
BIBLIOGRAPHY

. . . . . . . . . . . ••••
. . . . •
. . .

332
337

CHAPTER

I

INTRODUCTION

One distinguishing characteristic of American
society has been its great interest in education.

Ameri-

cans have regarded education as a means of achieving
financial and social advancement.

The American Negro has

shared this widely held belief in the value of education,
but because of racial segregation, he has not been able
to share in the use of education as a means for social
and financial mobility.

In those states maintaining

racial separation, Negroes have protested against the
inequality of the separate school and the absence of adequate facilities in higher education.
~

Negro in American Education.

Not until the

middle of the twentieth century did American courts uphold the right of the American Negro to full equality in
public education.

Long before the Civil War, the legal

concept of racial separation in education made its debut
in the Roberts v. City of Boston case.

This decision

2

upheld the right of school officials to classify students
on the basis of race when it was not specifically prohibited by law.
The adoption of the Thirteenth and Fourteenth
Amendments to the United States Constitution abolished
slavery and bestowed full citizenship on the Negro.

How-

ever, equality for the Negro was of very short duration
following the Civil War.

By the 1880 1 s the fabric of

"Jim Crow" law and custom was becoming well established.
While Booker T. Washington was accepting this status as a
necessary step in the Negro's progress to full equality,
the United States Supreme Court in the 1896 Plessy

y.

Ferguson decision gave legal sanction to "Jim Crow."
This case, involving the use of interstate transportation
facilities, established the "separate but equal" doctrine.
From the time of the Plessy case in 1896 until
1927, only three cases which related to the "separate but
equal" concept were heard by the United States Supreme
Court.

In the Cumming

y. Richmond County case of 1899,

the Court refused relief to the Negro plaintiffs who objected to the withdrawal of public support for the Negro
high school, while two white high schools continued to
receive public funds.

In 1908 the Berea College

y. Ken-

tucky decision involved the right of a private college

3
to teach racially integrated classes.
decided against the college.

The case was

The Gong Lum v. Rice deci-

sion of 1927 upheld a statute of the state of Mississippi
which classified any one as a Negro who was not white. 1
With the election of a Democratic administration
in 1912 and the increasing criticism of Booker T. Washington by the National Association for the Advancement of
Colored People, which had been founded in 1909, the
established Negro leadership's influence began to wane.
In the period following World War I, Marcus Garvey's
Universal Negro Improvement Association sprouted, flowered, and disintegrated by 1925 with its founder's conviction for mail fraud.

This organization with its

emphasis on Negro chauvinism was doomed to failure because
it did not want or gain white support.
izations such as the N. A. A.

c.

Thus, only organ-

P., which received active

support from elements of the white community, could hope
to achieve measurable success in reducing discrimination.
From 1918 to 1940 the increased interest in the Negro and
his problems helped bring about an increase in the number

1 william w. Brickman and Stanley Lehrer (eds.),
The Countdown.£!:! Segregated Education (New York: Society
for the Advancement of Education, 1960), pp. 34-36.

4

of local N. A. A. C. P. chapters from about 50 to more
than 500. 2
Another factor which complicated the movement for
Negro rights was the migration of large numbers of Negroes
from the deep south into the border and northern states.
In the northern and border states, this migration created
shortages of trained personnel in all professional groups,
teachers, lawyers, etc.

Because of increased racial

pride, Negroes expected these professional people to be
of their own race.

By 1933 more than 38,000 Negroes were

receiving collegiate instruction. 3

Because of the separ-

ate but equal doctrine, those states which required racially segregated institutions of higher education had met
this requirement by the establishment of separate Negro
institutions, which operated mainly on the undergraduate
level.

Graduate and professional education was not

available to Negroes in state-supported institutions in
seventeen states.

These were the states of:

Alabama,

Arkansas, Delaware, Georgia, Florida, Kentucky, Louisiana,
Maryland, Mississippi, Missouri, North Carolina, Oklahoma,

2c. Vann Woodward,~ Strange Career
(New York: Oxford Press, 1957), p. 111.

.£f Jim Crow

3 John Hope Franklin, From Slavery to Freedom (New
York: Alfred A. Knopf, 1961)~ 539.

5

South Carolina, Tennessee, Texas, Virginia, and West
Virginia.

Seven of the states without facilities for

their Negro citizens made provisions for scholarships to
institutions outside their boundaries for graduate and
professional training.

These states were:

Missouri,

West Virginia, Oklahoma, Maryland, Kentucky, Tennessee,
and Virginia. 4
Beginning with the legal assistance to Negro
defendants in cases involving criminal charges, voting
litigation, and exclusion from jury service, the N. A. A.
C. P. included a growing legal staff in its national
office.

Because of financial limitations, the Association

could not afford to be a legal aid society for Negroes,
but could enter only these cases which fitted into a
strategy pattern. 5

In the early 1930's a series of cases

appeared in the courts involving Negro rights in higher
education.

In most of these cases the N. A. A. C. P.

answered the appeals of the litigants for assistance.
This has been interpreted by some to indicate that the
N. A. A. C. P. believed that segregation in education

4

Charles H. Wesley, "Graduate Education for Negroes
in Southern Universities,'' Harvard Educational Review,
10:82-83, January, 1940.
5 Gunnar Myrdal, An American Dilemma (New York:
Harper and Brothers, 1944), II, p. 830.

6

could be best attacked on the level of graduate and pro6
.
1 t raining.
. .
f essiona

If the concept of "separate but

equal" should be applied by the courts to those states
requiring institutional segregation in a way providing
truly equal facilities, "it would in most cases turn out
to be financially ruinous. 117
Thus, began a series of state and federal court
cases whose goal it was to attack segregation in education
at the highest level, the level which enrolled the smallest number of students with the resulting highest per
student cost.

In 1933 the campaign began with the Hocutt

case in North Carolina, when a student sought admission to
the state university law school.

A

minor point overlooked

by the plaintiff's attorney resulted in the case being
lost on a technicality.

Two years later in 1935, Donald

Murray won the right from the Maryland State Court of
Appeals to attend the Law School of the University of
Maryland.

This case was important for Maryland but was

not a part of the federal

corpus juris.

6 Jessie P. Guzman, Twenty Years of Court Decisions
Affecting Higher Education i n ~ South'-[Tuskegee Institute, 1960), p. 1.
7Myrdal, ££,• cit., I, P• 629.

7

In 1936 Lloyd Gaines, a Negro graduate of Lincoln
University, began litigation against the University of
Missouri.

The case was ultimately appealed to the United

States Supreme Court.

This decision was a landmark in

the history of educational rights.

Corning three years

after the suit was initiated, it was the first time the
Supreme Court had ruled on this point.

The Court not

only applied its 1896 principle of equality of treatment
for the state to follow, but it also set a vigorous
standard for such equality.

The entire scope of graduate

and professional training for Negroes was affected. 8
With the disappearance of Lloyd L. Gaines, the N. A. A.
C. P. continued its fight for actual equality in higher
education for Negroes in Missouri with the Lucile Bluford
case.
Thus, began a series of court decisions which
gradually defined with increasing rigidity the implications of the ''separate but equal" doctrine.
The Gaines case was the beginning of a revolution in
the Supreme Court approach to educational problems.
True, separate but equal was not overturned • • • •
But in giving substance to the doctrine, [separate
but equal) the Supreme Court began to consider the

8

Guzman, .2.E.• cit., p. 3.

8

intan§ible factors obviously present in legal education.
Purpose of this study.

The primary purpose of

this study is to determine the effect of the GainesBluford litigation upon Negro higher education in Missouri, and in particular, upon the availability of
programs of instruction for Missouri's Negroes which were
offered at the racially segregated University of Missouri,
but which were not offered at Lincoln University.
The Gaines litigation was not an isolated occurrence, but rather a part of a national movement.

In

order to place the Missouri happenings in their proper
perspective, attention is given to national developments
which affected the states' program for Negro education.
Chapter II considers the origin and development of the
legal doctrine of ''separate but equal" educational facilities for Negroes.

The inequalities which developed in

"separate but equal" education, as well as the growing
dissatisfaction produced by these conditions, are considered in Chapter III.

The discussion of these develop-

ments is necessary to provide a proper background for the
presentation of Missouri's handling of Negro education.
9 Albert P. Blaustein and Clarence Clyde Ferguson,
Jr., Desegregation and the Law (New Brunswick: Rutgers
University Press, 1957), p. 107.

9

Because the N. A. A. C. P. envisioned the Gaines
litigation as a part of a program to destroy racial
segregation on all levels in public education, the matter
of higher educational opportunity for Negroes in Missouri
cannot be considered in isolation.

The development of

Negro higher education in Missouri is interwoven with
other educational developments.

In the formative period,

Negro secondary and higher education were inseparable.
Chapter IV considers the development of Negro education
in Missouri.
The development, hearings, and decisions of the
Gaines case are considered in Chapter V.

The attitude of

the participants in the suit is revealed in the court
testimony.

The chapter concludes with a theory explain-

ing the disappearance of Lloyd Gaines.
The Lucile Bluford litigation replaced the legal
offensive begun by Lloyd Gaines.

The account of the

development of Miss Bluford's state and federal cases is
reported in Chapter VI.

These court actions were signif-

icant because of their interpretation of the earlier
Gaines decision by the United States Supreme Court.

It

was demonstrated that Negroes could employ the federal
courts to force the states to offer substantially equal
facilities in higher education within their own boundaries.

10
Those states which maintained racially separated
educational systems reacted in varying degrees to the
Missouri cases.

Professional educators also were con-

cerned with the effects of the Gaines decision.

The

legal profession and, of course, the newspapers commented
on the Gaines decision.

These reactions are briefly con-

sidered in Chapter VII.
The last chapter reviews the actions to comply
with the decision of the nation's highest court by the
Missouri General Assembly, the Lincoln University Board
of Curators, the Board of Curators of the University of
Missouri, and Governor Forrest C. Donnell.
ness of the N. A. A.

c.

The correct-

P.'s strategy became apparent

with the increasing unwillingness of the General Assembly
to maintain expensive duplication in higher education.
The study concludes with an account of the partial desegregation of the University of Missouri in 1950.

At this

time the University of Missouri admitted Negroes to those
programs which were not offered by Lincoln University.
Published related literature.

The amount of

research produced prior to 1954 on the subject of desegregation in education is not large.

Since that year there

has been considerable interest in the subject, with the
emphasis mainly on the primary and secondary levels.

11
Except for several items to be mentioned, the literature
deals with desegregation in general rather than with the
specific conditions in Missouri.
The role of the Negro in American society has been
reviewed in a considerable number of works.

Frazier's

work on the Negro family serves as an excellent source on
the basic social unit. 10

The relationship between the

two major racial groups in the United States has been
examined by a number of writers; the most significant
works in this related area are by Allen 11 , Baker 12 ,
13
14
Bond , and Doyle • The place occupied by Negro institutions of higher education in the American social order
is discussed in detail by Gallagher. 15

The graduate of

10 E. Franklin Frazier,~ Negro Family in .:!:h£
United States (Chicago: University of Chicago Press,
1939).

11 James s. Allen, The Negro Question in the United
States (New York: International Publishers, 1936T:°
12
Paul E. Baker, Negro-White Adjustment: An investigation and analysis of methods in the interracial movement in the United States; the history, philosophy, prom, and techniques .£f tennational interracial agencies
York: Association Press, 1934).

Zr

13 Horace Mann Bond,~ Education .£f the Negro in
the American Social Order (New York: Prentice-Hall, 1934).
14 Bertram Wilbu: Doyle,~ Efiguette ~f ~ Relations in the South (Chicago: University of Chicago Press,
1937).- 15 Buell G. Gallagher, American Caste and the Negro
College (New York, Columbia University Press, 1938).

12
the Negro college, his background, interests, and aspirations are surveyed by Charles

s.

Johnson.

16

A valuable

source on Negro aspirations during the period of the
17
1930's has been written by James Weldon Johnson.
Since the 1954 United States Supreme Court decision, a number of books have appeared which have reviewed
the movement for desegregation.

The strictly legal

aspects of the movement are considered in great detail by
Blaustein and Ferguson. 18

The small book edited by

William Brickman and Stanley Lehrer 19 is a good summary
of the principal events leading to the 1954 decision as
well as a collection of commentaries on racial segregation in other countries.

Another excellent work of gen-

eral nature, which covers the trend toward the Brown v.
20
Board decision, has been written by Ashmore.

16charles s. Johnson, The Negro College Graduate
(Chapel Hill: University of North Carolina Press, 1938).

17James Weldon Johnson, Negro Americans,~ Now?
(New York: Viking Press, 1934).
18 Blaustein and Ferguson, ,SE• cit.
19william w. Brickman and Stanley Lehrer (eds.),
The Countdown£!! Segregated Education (New York: Society
for the Advancement of Education, 1960).
20 Harry s. Ashmore, .!h,£ Negro and the Schools
(Chapel Hill: University of North Carolina Press, 1954).

13
The two volumes by Merritt M. Chambers, 21 concerning higher education and the United States Supreme Court,
provide considerable relevant data.

Also much data is

available in the study by Fred McCuistion 22 on the availability, quality, and scope of graduate instruction for
Negroes.

The short book by Jessie P. Guzman, 23 who is

director of the Records and Research department of
Tuskegee Institute, covers a crucial period in the movement to desegregate higher education.

The only history

of Lincoln University is that written by W. Sherman
Savage.

24

This history together with the two histories

of the University of Missouri, the earlier by Viles 25 and

21 Merritt M. Chambers, The Colleges and the Courts
1936-40 (New York: The Carnegie Foundation for the
Advancement of Teaching, 1941).
Merritt M. Chambers,~ Colleges a n d ~ Courts
1941-1945 (New York: The Carnegie Foundation for the
Advancement of Teaching, 1946).
22 Fred McCuistion, ; Graduate Instruction f£E. Negroes
in the United States (Nashville, George Peabody College
for Teachers, 1939).
23 Jessie P. Guzman, Twenty Years of Court Decisions
Affecting Higher Education in the South 1938-1958
(Tuskegee, Institute, 1960).
24

· t ory £_
f Linco
.
1 n ..2!2:,U .
w. Sherman Savage, The His
versity (Jefferson City: The New Day Press, 1939).

25 Jonas Viles,
.
.
. t y £_
f M"issouri:
.
£i a l . , ~ Universi
A Centennial History (Columbia, University of Missouri,
1939).

14
the more recent by Stephens, 26 are valuable for providing
background material.

The later history makes brief men-

tion of the Gaines Case.
ynpublished related literature.

Unpublished

studies provide considerable assistance. Negro education
.
27
28
in Missouri has been considered by Brigham,
McMurdock,
and Williams. 29

The Brigham study is the most compre-

hensive of those mentioned.

However, the McMurdock thesis

offers information on Missouri's two church affiliated
Negro colleges not available elsewhere.

The beginnings

of Negro public education in Missouri are discussed in
great detail in the study by Williams.

Taken as a group,

these three works provide the basis for an adequate understanding of the background for Negro education in Missouri.

26 Frank Fletcher Stephens, A History of t h e ~ versity of Missouri (Columbia, University of Mi ssouri,
1962).
27Robert Irving Brigham, "The Education of the
Negro in Missouri" (unpublished Doctor's dissertation,
University of Missouri, Columbia, 1946).
28 Bertha J. McMurdock, "The Development of Higher
Education for Negroes in Missouri" (unpublished Master's
thesis, Howard University, Washington, D. c., 1939).
29Henry s. Williams, "The Development of the Negro
Public School System in Missouri" (unpublished Master's
thesis, University of Chicago, 1917).

15
The role of the National Association for the Advancement of Colored People in litigation affecting Negro
rights has been recorded in a scholarly work by William
O. McMahon.

30

He clearly places the educational litiga-

tion in its proper perspective within the Association's
legal program.

The effect of United States Supreme Court

decisions on education has been studied by O'Brien 31 and
Badger.

32

The former is important for its interpretation

of the legal framework of the Gaines decision.
The subject of racial segregation in education was
the subject of a study made by Harold D. Weaver 33 at
Pennsylvania State University.

This work is valuable

because it was done after the Gaines decision by the
United States Supreme Court.

The particular problems

30 william Otis McMahon, "The Litigation of the
National Association for the Advancement of Colored
People, 1910-1942" (unpublished Master's thesis, Howard
University, Washington, D. c., 1942).
31 Kenneth B. O'Brien, Jr., "The Supreme Court and
Education" (unpublished Doctor's dissertation, Stanford
University, Stanford, 1956).
32 william v. Badger, "A Systematic Analysis of the
United States Supreme Court Cases Dealing with Education:
1790-1951" (unpublished Doctor's dissertation, Florida
State University, Tallahassee, 1953).
33 Harold D. Weaver, "The Law and Education for
Minority Groups in Seventeen Southern States" (unpublished
Doctor's dissertation, Pennsylvania State University, University Park, 1945).

16
inherent in graduate and professional education for
Negroes in states requiring racial separation in higher
education has been considered by Hendrick 34 and Rochelle. 35
These two dissertations are useful supplements to the much
earlier published work by Fred Mccuistion.
The movement for the desegregation of higher education has received a sociological analysis in a study by
Roland F. Dalomba. 36

This work is · useful in understanding

the conflicts presented by the movement to racially desegregate Southern graduate and professional education.
The aim of this study is to present the background
out of which the Gaines-Bluford litigation developed, to
record the arguments and proceedings participated in by
the Negro applicants and the University of Missouri and
Lincoln University officials, to consider certain aspects

34 James A. Hendrick, "The Negro In Southern Graduate Education" (unpublished Doctor's dissertation, North
Texas University, Denton, 1954).
35 charles Edward Rochelle, "Graduate and Professional Education for Negroes" (unpublished Doctor's dissertation, University of California, Berkeley, 1942).
36 Roland F. Dalomba, "The Racial Integration Movement In the State Universities of the South 1933-1954: A
Study of the Recent Movement in Education Which Has Seen
the Partial Breaking Down of Negro Segregation In the
Southern State Universities" (unpublished Doctor's dissertation, New York University, New York, 1956).

17
of the national reaction to the Gaines case, and to consider, in detail, Missouri's compliance with that important United States Supreme Court ruling.

CHAPTER II
THE ORIGIN AND DEVELOPMENT OF THE "SEPARATE BUT EQUAL"
CONCEPT IN EDUCATION

The concept of "Separate but Equal," which characterized the public education of the Negro in the United
States until its rejection by the United States Supreme
Court in Brown v. Board of Education, Topeka, Kansas

s.

(347 U.
century.

483), originated in the first half of the 19th
Eleven years before the election of Lincoln to

the presidency, and eight years before the Dred Scott
decision, "Separate but Equal" made its debut.
Pre-Civil War Segregation.

The struggle to abol-

ish separate schools for Negroes began in Massachusetts.
Boston had maintained a separate school for the exclusive
use of colored children since 1798.

From the date of its

founding until 1812, this educational effort was privately supported.

During the years 1812 to 1815, the school

remained under private control but was partially supported by a town grant.

By 1820 the Negro school had

19
become a part of the public school system of Boston. 1
The public school system of Boston, thus became the first
in which the racially segregated school was judicially
approved.
In 1846 after success in persuading the legislature
to rescind the law on racial intermarriage and in forcing
the railroads to abandon Jim Crow service in Massachusetts,
the Massachusetts Anti-Slavery Society turned its attention to the separate Negro school.

Benjamin Roberts, a

Negro who had been active in the preceding efforts, had
unsuccessfully on four separate occasions tried to enter
his five-year-old daughter, Sarah, in an all white primary school.

The school committee had adopted the policy:

"The distinction is one which the Almighty has seen fit
to establish, and it is founded deep in the physical,
mental, and moral natures of the two races.

No legisla-

tion, no social customs, can efface this distinction. 112
To test this ruling of the school authorities,
Benjamin Roberts brought suit in his daughter's name on
the basis of a statute "which provided that any child,

1 Leonard w. Levy and Harlan B. Phillips, "The
Roberts case: Source of the 'Separate but Equal' Doctrine," American Historical Review, 56:510-518, April 1951.
3Li•:berator, Boston, Aug. 21, 1846, quoted in Levy
and Philips, op. cit., p. 511.

20
illegally excluded from the public schools, might recover
damages against the city. 113

Roberts retained Charles

Sumner, who would soon become a United States Senator, to
argue his case.

This case was heard by the Massachusetts

Supreme Court in its March 1850, term. 4
Sumner's argument was that the state constitution
guaranteed equality before the law, and segregation on
the basis of race was a denial of this right.

He further

argued that a racially segregated school ''inflicts upon
them [the Negro students] the stigma of caste • • • a
school exclusively devoted to one class must differ
essentially, in its spirit and character, from the public
school
ity. 115

where all classes meet together in equalEven if it was accepted that the separate school

was completely equal in every respect, Sumner added, the
Negro could not legally be forced to accept it.

In his

concluding statement to the court, Sumner's summation
resembles closely the thinking in the Brown decision,
almost a century later.

"The separation of the schools,

so far from being for the benefit of both races, is an

3 Ibid., p. 512.
4 s Cush. 198 (Mass. 1849).
5 Ibid., p. 203.

21
injury to both.

It tends to create a feeling of degrada-

tion in the blacks, and of prejudice and uncharitableness
in the white. 116
The court thus found that the principle of equality
before the law was proper for inclusion in a statement of
rights.

However, when applied to the actual conditions

of society, the court found that, in fact, equality of the
sexes did not exist and the concept of equality did not
warrant granting to all "the same political and civil
powers. 117

Noting the absence of any legislation relating

to the separation of the races for the purpose of education, the court ruled that so long as the school committee was guided by reasonableness, their power to "regulate
the system of distribution and classification (of student-:)
must be deemed conclusive. 118

The existence of racial

prejudice on the part of the public, which the court was
reluctant to recognize, "is not created by law, and probably cannot be changed by law."

9

Failing to win in the Roberts Case the abolition
of the racially segregated school, the abolitionists and

6 Ibid., P• 204.
7 Ibid., P• 206.
8 Ibid., P• 209.
9Ibid.
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Negroes of Massachusetts secured legislative action in
1855 that prohibited the separate Negro school.

10

Thus,

although the Roberts decision was rendered inapplicable
in Massachusetts, it was cited as precedence in the decisions leading up to and including the Plessy case.
Effect of Civil War.

With the ratification of the

Thirteenth Amendment to the United States Constitution on
December 18, 1865,. slavery was abolished.

To assure the

Negro his freedom, the Congress passed in April 1866, a
Civil Rights Act guaranteeing equal benefits under the
laws.

Furthermore, any unequal treatment of the Negro

was to be subject to the jurisdiction of the federal
courts.

To strengthen this act and guard it against any

possibility of unconstitutionality, the Fourteenth Amendment was adopted by Congress in June 1866.

It obtained

th e necessary approva 1 on J u 1 y 28, 1868. 11
This amendment contains in its first section a
clear and unclouded statement of the goals of equality
envisioned by Charles Sumner, Benjamin Wade, and the
other ardent abolitionists:

10Levy and Phillips,~- cit., p. 517.

11 Milton Konvitz, The Constitution and Civil Rights
(New York: Columbia University Press, 1947),pp. 4-5.
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All persons born or naturalized in the United States,
and subject to the jurisdiction thereof, are citizens
of the United States and of the State wherein they
reside. No state shall make or inforce any law which
shall abridge the privileges or immunities of citizens of the United States; nor shall any state deprive any person of life, liberty, or property, without due process of law; nor deny to any person wit£~n
its jurisdiction the equal protection of the laws.
This clear exposition of principle was during the
19th and 20th centuries, the cause of considerable judicial interpretation.

"Ignoring the legislature's inten-

tion, and substituting its own interpretation of the
Fourteenth Amendment, the post-war Court proceeded to
deprive that provision of its essential meaning and signi.f.icance. "13

This restrictive type of judicial inter-

pretation of the Fourteenth Amendment was participated in
by the state supreme courts and federal district courts,
which created the aura of stare decisis around the
"Separate but Equal" concept in education.
Pre-Plessy Cases.

Before the principle of separ-

ateness was declared in the famous Plessy case in 1896,
a substantial body of judicial pronouncements existed.

12united States Constitution, Article XIV, Sect. 1.
13 Robert s. Hirschfield, The Constitution and the
Court (New York: Random House, 1962), p. 62.
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The first of these was built on the Roberts case and
involved the attendance of three Negro children in a
segregated school.

A school district of Norwich, Ohio,

did not maintain a Negro school but sent its colored
students to a segregated school in the adjoining school
district in the village of Hilliard.

The court recog-

nized that the matter at issue was not the inconvenience
involved but the right of school officials "to make a
classification of scholars on the basis of color. 1114
The court recognized that such a classification of
students was "too firmly established to be now judicially
disturbed. 1115

As long as school officials make any type

of classification according to race, age, sex, or level
of attainment "which preserves substantially equal school
advantages [it) is not prohibited by either the State or
federal constitution. 1116
In July 1872, in San Francisco, California, eleven
year-old Mary Frances Ward was refused admittance solely
on the basis of color to the white Broadway Grammar
School, a school closer to her home than the Negro school.

14state

y.

Mccann, 21 Ohio st. 198 (1871), P• 204.

15 Ibid., p. 208.
16 Ibid., p. 211.
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Suit was brought on her behalf by her father, A. J. Ward,
and a decision was rendered by the Supreme Court of California in 1874. 17

The court found that the exclusion of

Negroes from white schools could be maintained only "where
separate schools are actually maintained." 18
The same year as the California case there was a
similar decision in Indiana.

This case involved in the

opinion of the court primarily the right of the school
officials to classify students into appropriate groups
for the purpose of instruction.
ification of the children.

There "must be a class-

[rt] ought to and wil 1 be with

reference to some properties or characteristics common to
• • • a certain number out of the whole

Fur-

thermore, these various classifications of students could
be taught in the same room with other classified groups,
separately within the same building, or in different
buildings.
The Federal District Court at New Orleans, Louisiana, was petitioned in 1878 by Arnold Bertonneau, a
Negro, to declare unconstitutional a New Orleans school

17Ward y_. Flood, 48 Cal. 37 (1874).
18 Ibid., p. 56.
19cory y_. Carter, 48 Ind. 327 (1874).
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board ruling which segregated the races for education.
On July 3, 1877, the board had adopted a resolution requiring racial segregation so that it could "give the
best education possible within the means at its disposal
The federal court took the same position that
the state supreme courts had taken; that is, racial separation in the schools was a type of classification as was
separation by sex or level of attainment.

"Any classifi-

cation which preserves substantially equal school advantages does not impair any rights and is not prohibited by
the Constitution of the United States. 1121

The matter of

equality of rights was further defined by the court as
not "necessarily imply (ing) identity of rights. 1122

This

decision added to the already existing vagueness of the
"Separate but Equal" doctrine by declaring the maxim that
things could be "substantially equal" although they were
not identical.

This meant that inequalities of physical

plant, financial support, curriculum, qualification of
staff, and length of school term could exist, and yet the
schools could be considered "substantially equal."

(c.c.

20 Bertonneau v. School District, 3 Fed. Case 294,
La. 1878), p. 295.
21 Ibid., p. 296
22 Ibid.
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The New York State Supreme Court heard an appeal
from the Brooklyn courts in 1883 concerning the entrance
of Negro children into white schools.

New York had

adopted a statute in 1864 requiring the placing of Negro
children into separate schools.

The People~- Gallagher

case 23 questioned the right of the state legislature to
require segregation.

The court found that no discrimina-

tion existed where the state placed the opportunity for
school attendance before the public regardless of a
racial classification.

The fact that Negro schools were

fewer in number and often required their students to
travel considerable distances to reach them was not considered a factor creating inequality.

"He cannot justly

claim that his educational privileges have been abridged,
although such • • • are not accorded him at the precise
place where he most desires to receive them. 1124
Two years later, in 1885, a Kentucky case

25

the claim of Negro schools for a share in the state
school fund but implied acceptance of the separate
school.

23 People v. Gallagher, 93 N. Y. 438 (1883).
24 Ibid., P• 451.
25
Dawson v. Lee, 83 Ky. (1885).

upheld
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The last of the pre-Plessy cases involved the successful effort of the parents of five white children to
obtain a court order to remove four colored children from
26
the school.
The four Negro children were the only
children of their race of school age in school district
number four in Grundy County, Missouri.

These children

attended the district school for a short time before
litigation was instituted to force them to attend the
Negro school at Trenton, three and a half miles from
their homes.

The court recognized the right of the Negro

to educational opportunity but thought special "race
peculiarities" a mitigating circumstance.

"The color

carries with it natural race peculiarities • •

There

are differences in races • • • not created by human laws,
some of which can never be eradicated. 1127
The significance of these cases lies in their
establishment of legal precedent.

These cases were con-

sidered of such importance as to be offered by the United
States Supreme Court as partial justification for its
decision in 1896.

26Lehew y_. Brummell, 15
27 Ibid., p. 766.

s. w.

765 (Mo. 1891).
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Plessy Case.

The doctrine of "Separate but Equal"

became enshrined as the law of the land by the United
States Supreme Court decision of Plessy v. Ferguson 28 in
1896.

Horner Plessy, who was seven-eighths white and one-

eighth Negro and who was unrecognizable as a Negro except
by those who knew his background, was arrested for refusing to sit in the Negro section of a railway car.

The

East Louisiana Railway was operating on a segregated
basis because of a statute adopted by the General Assembly
of Louisiana in July, 1890.

After being found guilty of

violating the law by the state criminal court in New
Orleans, Plessy brought suit in federal court against the
state judge, John H. Ferguson, claiming violation of his
rights under the Fourteenth ArnPndrnent.

The point at issue

was the constitutionality of the act of the Louisiana
legislature requiring separate railroad accommodations
for white and Negro passengers.

The Court found that the

requirement for separate accommodations was a reasonable
exercise of the state's responsibility for the "preservation of the public peace and good order. 1129

Any prejudice

which existed, the Court believed, was not caused by law

28

163

u. s.

537.

29 Ibid., P• 550.
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nor could it be changed by law.

"Legislation is powerless

to eradicate racial instincts or to abolish distinctions
based upon physical differences •

1130

While school

segregation was not the matter in question in the Plessy
case, it was cited as being an accepted practice of which
the court approved.

The Louisiana law was found to be no

more objectionable "than the acts of Congress requiring
separate schools for colored children in the District of
Columbia

• or the corresponding acts of state legis-

latures. 1131
The decision of the majority was opposed by the
lone dissenting voice of Justice Harlan.

"Our Constitu-

tion is color-blind, and neither knows nor tolerates
c 1 asses among ci·t·izens. 1132

But the words attracted little

attention and were awarded slight consideration until the
middle of the 20th century.

.2f. Separate Schools.

Extent

By the time the Plessy

decision sanctioned the separate school, the practice was
widespread.

In the states of the South, legislative

action and constitutional provisions required the separate

3 0ibid., p. 551.

31 Ibid.
32 Ibid., p. 559.

31
school.

The Alabama constitution of 1875 required the

establishment of a system of public schools operated on
a racially separate basis.

Arkansas required racial sep-

aration in education by legislation in 1867 and in 1873
declared that boards of education must provide separate
schools.

The Constitution of Florida, adopted in 1887,

required separate schools for the races.

Georgia's Con-

stitution of 1877 also established separate schools.
Kentucky did not specifically require separation of the
races until 1904.

In Louisiana, it was not until after

Reconstruction in 1880 that the separate school was required.

A Maryland statute of 1870 required taxes paid

by Negro citizens to be used exclusively for Negro
schools.

In 1878, Mississippi prohibited, by statute,

the teaching of white and colored pupils in the same
"school-house."

Missouri required separation of the

races for the purposes of education by laws of 1865, 1868,
and 1869, as well as by the Constitution of 1875.
The Constitution of North Carolina of 1875 established the principle of separate Negro and white schools.
South Carolina's Constitution of 1868, a product of Republican Reconstruction, prohibited the separate school.
However, the constitution adopted in 1895 required the
separate school.

32
Tennessee, by law in 1866, by constitutional provision in 1870, and again by law in 1873, set up separate
schools and made them mandatory.

The Texas Constitution

of 1876 provided for separate schools.

This requirement

was amplified in laws of 1884, 1893, and 1895.

The Vir-

ginia Constitution of 1870 did not require that the races
be separated in schools, but laws passed in 1882 and 1896
did make this requirement.
In the states outside the South, especially in the
Midwest, provisions had been made before the Plessy decision for separate Negro schools.

California, during the

1869-70 session of the legislature, provided for the
separate Negro school.

In 1881 the legislature of Dela-

ware made a specific appropriation for Negro schools,
with the effect that a separate Negro school system was
created.

By 1889 there were three separate Negro schools

with their own boards of trustees.

A

statute of 1893

abolished the separate school board and placed the segregated Negro school under the direction of the white
county school superintendent.

A statute of 1869 in

Indiana required school boards to organize separate but
equal schools for Negroes.

This law was amended in 1877,

making the segregated school optional at the discretion
of the school directors.

33
A peculiar situation developed in Kansas.

A stat-

ute of 1868 permitted cities over 150,000 inhabitants to
maintain segregated schools while smaller communities
could not.

This act was repealed in 1876 but reinstated

by a 1879 statute.
The state of New York adopted laws in 1864 and 1894
leaving the decision regarding the separate Negro school
to the local school officials.

In 1900 a statute was

adopted prohibiting racial segregation.
West Virginia provided for the racially segregated
school by legislation in 1865 and constitutional provision
in 1872. 33
It is significant to note that, in general, the
separate Negro school was established in northern states
before it became a practice in the former Confederate
states.

The Reconstruction era brought about in the South

the establishment of a more widespread system of taxsupported public education than had existed before 1864.
This development was of particular importance in the
states of Arkansas, Louisiana, Mississippi, Florida, and
South Carolina where Negroes were elected, during the

33 Gilbert Thomas Stephenson, Race Distinction in
American~ (New York: D. Appleton, 1910), pp. 170-188.
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Reconstruction period, to the state superintendency of
education. 34

The racially mixed school was actively sup-

ported by the various state legislatures while they were
under the control of the radical reconstructionists.

The

changes wrought during the period by the reconstructionists affected the schools in three important ways.
First, the schools were opened to Negro children.
This had the effect of creating frequently a situation
where the public school was almost entirely Negro.

The

tradition that education was a private responsibility
fostered white desertion from the school.

The realization

that education was becoming more vital for worldly success
made the mixed school an issue in which the "deep passions

. .

• involved made it one of the most effective politi-

cal rallying cries that
ers could use."

(southern Democratic]

campaign-

35

Second, a more definite provision for the establishment of the common school was made in the state constitutions.

"Especially beneficial was the designation

34

Horace Mann Bond, The Education~ the Negro in
the American Social Order (New York: Prentice-Hall,
1934), P• 49.

35 Ibid., p. 50.
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of the sources for school support, uniform systems of
taxation, and the emphatic injunction that Negroes
should be educated." 36
Third, during the period of Congressional Reconstruction, there was a substantial increase in the funds
available for schools because of higher taxation.

In a

section of the country without a strong tradition of free
public education, this caused resentment.

Since often

more Negroes than white students attended public schools
in certain areas of the South in this period of rising
taxes and low ability to pay, a reduction of expenditures
for education was a major goal of native white southerners.

Edgar Knight reports, for instance, that the school

population of South Carolina in 1873 was 230,102 of which

145,127 were colored and 84,975 were white.

Of these

46,938 of the colored children and 38,656 of the white
children were actually attending schooi. 37

Woodward

finds that "public education, bearing in many minds the

36 Paul H. Buck, The Road to Reunion (New York:
Little, Brown & Co., 193TI, pp. 163-164.
37Edgar w. Knight, The Influence of Reconstruction
on Education in the South (New York: Columbia University,
1913), p. 85.- - -

36

stigma of a carpetbag measure, was the first to suffer"
in the policy of retrenchment. 38
With the end of Reconstruction in the South in 1877,
the fate of the Negro was left to his white neighbors.

At

first, except for a drastic reduction in educational appropriations and other social services, conditions did not
drastically change.
Governor F.

w.

Public schools were regarded by

M. Holliday of Virginia as a luxury and by

William L. Royall, legal counsel for the states' bondholders, as an import of carpetbaggers which should only
be free for pauper children. 39
The development of a strong movement by the
Southern Farmer's Alliance, an all white group, previewed
the coming of populism.

The Colored Farmer's National

Alliance and Cooperative Union was formed in 1886 and
shared similar goals with the white group.

The meeting

ground for these groups was the Populist Party.

When it

appeared that the Negro might hold the balance of power
between white groups, there began a period that ended in
the complete disenfranchisement of the Negro.

38

Although

C. Vann Woodward, Origins of t h e ~ South (Baton
Rouge: Louisiana State University Press, 1951), p. 61.
39 Ibid.
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the Negro was deprived of the vote and relegated to a
second class type of citizenship, the white Southerner
still desired the complete separation of the races.
By the time of the Plessy case, public opinion in
both North and South had arrived at the belief that the
Negro was not a desirable school-mate for the white child.
In the South, before the Civil War, the races closely
associated with each other.

The strong anti-Negro bias

in the South did not develop until the late 19th and early
20th centuries.

In the North the attitude toward the

Negro changed to the point where people were willing to
accept the idea that the Southerner was right about the
Negro.
Public Image £f_ Negro.

In the era following the

Civil War, there was a cruel lampooning of all minority
groups by the newspapers, magazines, and other formers of
public opinion.

The Negro minority being easily identi-

fied was generally stereotyped into seven classifications:
"The Contented Slave, The Wretched Freedman, The Comic
Negro, The Brute Negro, The Tragic Mulatto, The Local
Color Negro, and the Exotic Primitive." 40

40

Rayford w. Logan, The Negro in American Life and
Thought (New York: Dial Press, 1954),p. 162.
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The writings of Joel Chandler Harris, immensely
popular in the North, did much to create an image of the
Negro as uninterested in education and hardly educable.
Hit's [ education is] de ruinashun er dis country •
• • • Put a spellin'-book in a nigger's han's, en
right den en dar' you loozes a plow-hand • • • •
What's a nigger gwineter 'larn outen books? I kin
take a bar'l stave an' fling mo' sense into a nigger
in one minnit dan all do schoolhouses betwixt dis en
de state er Midgigin • • • • Wid o~I bar'l stave I
kin fa'rly lif de vail er ignunce.
Because of the immediate recognition given Harris' writings, he was regarded by his "white readers everywhere as
the greatest authority on Negro life." 42
The Social Gospel movement produced a strong voice
for reform, but generally ignored the plight of the
Negro.

The writings of Washington Gladden, Lyman Abbott,

and Walter Rauschenbush did little to alter the prevailing attitudes toward the Negro.

43

This group principally

emphasized the evils of the industrial society that the
war had created.
Another important factor in the assignment of the
Negro to an inferior position was the racism implied in

41 Joel Chandler Harris, quoted in Logan~- cit.,
p. 163.

42

Buck,~- cit., p. 211.

43 Logan, ~-

.fll•,

p. 165.
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Social Darwinism.

The call to take up the white man's

burden fell upon receptive ears.

"A people long familiar

with Indian warfare on the frontier and the pro-slavery
argument of Southern politicians and publicists had been
. notions
.
. 1 superiori
.
. t y. ti 44
th oroug hl y groun d e d in
of racia
During the late 19th century the imperialistic expansion
of the "Anglo-Saxon" nations proved their racial superiority to many.

The historical writings of Herbert Baxter

Adams and the political writings of John

w.

Burgess popu-

larized the superiority of the "Anglo-Saxon."
All these factors thus supported the popular concept developed before the Plessy decision that the races
were not equal and the education of both would be best
served by separate schools.
Educators View of Negro Education.

During these

years when the concept of racial separation in education
and other aspects of life was hardening, professional
educators were deeply interested in the problem of Negro
education.

At the annual meetings of the National Educa-

tion Association, there was considerable attention given
to the problems of Southern education.

During these

44Ric
. h ar d Hofstadter, Social Darwinism
. .
.
.
in
American

Thought (Boston: Beacon Press, 1962), p. 171.
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years, Negro education was considered predominantly a
Southern issue.

This is accounted for by the heavy con-

centration of Negroes in the South.

At the end of the

Civil War some four-fifths of the Negroes were concentrated in the rural south. 45

The mass migration of

Negroes from the South did not begin until 1915.

For

this reason, Negro education during the pre-Plessy period
was largely discussed by Southerners at the National Education Association meetings.
Ten years before the Negro was disenfranchised in
Mississippi, the state that started the movement, educators were being told that giving the Negro the vote had
been a great mistake.

At the 1880 National Education

Association meeting held at Chautauqua, New York, Gustavus

J. Orr, the state School Commissioner of Georgia, delivered one of the principle addresses.

He believed that

great progress was being made in the education of the
former slave, but some mistakes had been made.

"Candid

northern men will now admit that the bestowal of the full
rights of citizenship upon a people, ninety-nine out of
every one hundred of whom were wholly illiterate • • •

45
Gunnar Myrdal, An American Dilemma (New York:
Harper, 1944), I, 185.
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was badly judged and entirely premature." 46

But, now that

time had settled the passions of war, the South would forgive the past error if the North would view the Negro
through the eyes of those who know him best.

Orr and

many other Southerners could understand how at the time
of the war Northerners "with inadequate views of the conditions and character of the freedman, and with minds,
perhaps, insensible, under bias" could make such mistakes.47
The most significant National Education Association
meeting during this period, for the Negro, was the assemblage at Madison, Wisconsin, in 1884.

The keynote speaker

at this meeting was J. L. M. Curry, a leader of Southern
moderates who sought "to prepare the race gradually for
the duties and responsibilities that arose from its elevation to a new political status. 1148

Curry as the General

Agent of the Peabody Fund was a recognized leader in the
field of Negro education.

In his speech, he too repeated

Orr's view, that giving the Negro suffrage was a great

46 Gustavus J. Orr, "The Education of the Negro-Its Rise, Progress, and Present Status," Proceedings
National Education Association, 1880, p. 85.
47 Ibid.
48 Bond, .£12.• cit., p. 17.
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error.

"It was sad irony to mark with a 'free ballot' a

race which in the past had achieved comparatively nothing
He stated that only "from contact with a
superior race" could the Negro rise to a state of equal-

·tY• 50

l

On the same program the delegates at the meeting
heard about the "New South" from Robert Bingham, a former
Confederate Major from North Carolina.

He began by tell-

ing of the great economic progress that was being made in
the South through the combined efforts of Northern money
and the new business oriented Southern leadership.

He

cautioned the audience that much of what they heard in
the North about the Negro was false.

The Southerner, he

emphasized, was the only one who really knows "how to
work with them [ Negroes ]

and for them

. . .

Con-

trary to anything that they had heard in the North "the
two races • • • must BE DEALT WITH SEPARATELY." 52

To

emphasize this further he appealed to race pride and to
the fear of miscegenation.

49 J. L. M. Curry, "Citizenship and Education,"
Proceedings National Education Association, 1884, p. 11.
5 oibid.
51 Robert Bingham, "The New South," Proceedings
National Education Association, 1884, p. 85.
52 Ibid.
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The load of the country in the South must continue to
be pulled by a double-horse team, so to speak, with
the white horse "in the lead" and the black horse on
the "off side" to use our farmers' phrase, and, to
change the figure, a European man with a thousand
years of culture on his back, and especially an AngloSaxon man, God's king of men, will be and must be
ahead of an African man with only a hundred years of
culture on his back • • • • The white and the black
horse work very kindly together • • • But you cannot
grind the two horses up and make one hug 3-Bolognasaussage-white-and-black horse of them.
The last speaker to address the group on the subject of Negro education was the principal of Tuskegee
Institute, Booker T. Washington.

He had graduated from

Hampton Institute in 1875 and had become principal of
Tuskegee Institute just three years before, in 1881.
was his first speech before a national group.

This

Booker T.

Washington realized that the Negro was not in a position
to help himself.

Any movement to help the Negro "to be

successful, must have to a certain extent the co-operation
of the Southern whites." 54

The Southerner was unalterably

opposed to the racially mixed school.

If white support

was to be gained, Booker T. Washington realized that full
equality would have to wait.

"The best course to pursue

53 Ibid.
54 Booker T. Washington, "The Educatior\al Outlook
in the south," Proceedings National Education Association,
1884, p. 126.
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in regard to the civil rights bill in the South is to let
it alone; let it alone and it will settle itself." 55
The cause of Negro education in the South had been
damaged by those who insisted on the racially integrated
school, Washington told his audience.

"There is no evad-

ing the fact that much aid is withheld from negro education in the South, by the States, on these grounds [ inte..
] •" 56
gration

Then for the first time before a national

group, Booker T. Washington outlined his solution to the
problem of securing education for the Negro.

"Here is the

great mission of INDUSTRIAL EDUCATION • • • 'It kills two
birds with one stone', viz: secures the co-operation of
the whites, and does the best possible thing for the black
man." 57

Thus, if segregated schools were the alternative

to no schools, the Negro should be content with the separate school.

Furthermore, Washington believed that

industrial education rather than a classical or traditional curriculum would best prepare the Negro for economic
advancement.

To some Negroes this came to mean permanent

status as unskilled or semi-skilled workers in the

55 Ibid.
56 rbid., p. 128.

57 Ibid.
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American social and economic order.

This idea of indus-

trial education resulted in one of the principle sources
of disagreement between Booker T. Washington and
DuBois.

w.

E. B.

The white population readily accepted Washing-

ton's leadership of the Negro because he seemed to know
the proper "place" for his race.
The annual meetings of the National Education Association continued to consider the problems of Negro
education.

The most persistent ideas developed at these

meetings were those of increased emphasis on the concept
of an "Anglo-Saxon" race and of complete abandonment of
the racially mixed school.

The meeting held in 1890 at

Saint Paul, Minnesota, is illustrative of this trend.
The Southern view was expressed by a speaker from
Monroe, Louisiana, A. A. Gunby.

He re-expressed the often

heard idea that any contact between the races was "amalgamation--or social equality, which means the same thing
in the long run."

58

Anything of this sort, he believed

undesirable for both races.

"Anglo-Saxons never amalgam-

ate; and it is simple justice to say that the negroes are
.

also adverse to forfeiting the identity of their race.

58A. A. Gunby, "The Race Problem," Proceedings
National Education Association, 1890, P• 255.
59 rbid.

"59
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Gunby emphasized that the arrangements made in the South
to limit the role of the Negro had ''preserved both races
from destruction and enabled the South to become what it
is today.

It is not race prejudice but self-preservation.

. . . "60
At this same 1890 meeting the acceptance, by the
North, of the separate Negro school is seen in the address
by Henry W. Blair, Republican United States Senator from
New Hampshire.

He stated that social pride among Negroes

made the racially mixed school undesirable.
There seems to be quite as strong an affinity for
their own race developed among the colored people,
as a result of the improvement in their condition,
as among the whites. This improvement of both implies
purity of race blood • • • • Probably it would be
found quite as difficult to bring the colored people
to consent to the substitution of mixed for separate
churches and schools in tg 1 South, as to reconcile the
other race to the change.
Senator Henry

w.

Blair's activities had been the cause of

considerable discussion on the matter of Negro education
between 1883 and 1888.

In 1883 he introduced into the

Senate a bill providing for federal aid for education to
be distributed among the states in proportion to the
amount of illiteracy in each.

The bill would permit

60 Ibid., P• 261.
61 ttenry w. Blair, "A Problem in Civilization,"
Proceedings National Education Association, 1890, PP• 277278.
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segregation by race, but the funds were to be distributed
so that no racial inequality in the benefits resulted.
Because of the high rate of illiteracy, the South would
have received eleven-fifteenths of the funds.

Woodward

finds that the issue which defeated the bill was not
racial or educational.

The funds were to come from the

surplusses in the treasury from the high protective
tariffs.

To receive these funds the South would have had

to give tacit approval to the high protective tariff
which neither the Democratic party nor the South would do.
The bill was dropped by the Republicans after the election
of 1888. 62
The year before the Plessy decision, Booker T.
Washington made his most famous speech.

The occasion was

the opening of the Cotton States' Exposition at Atlanta,
Georgia, in September, 1895.

In this speech he pointed

out that material benefit would accrue to the South from
the use of Negro labor in its rapidly developing economy.
The Negro was not concerned with social equality; the
term would include the racially mixed school.

"IP all

things that are purely social we can be as separate as the

62 woodward, ££• cit., pp. 63-64.
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fingers, yet one as the hand in all things essential to
mutual progress. 1163

He further stated that the Negro

believed that equality was to be awarded only after good
conduct had earned it.

"The wisest among my race under-

stand that the agitation of questions of social equality
is the extremest folly, and that progress in the enjoyment of all the privileges that come to us must be the
result of severe and constant struggle rather than of
artificial forcing. 1164
This speech caused Booker T. Washington to become
the recognized leader of the Negro in the United States.
The white attitude was well expressed by Clark Howell of
the Atlanta Constitution when he said:

"The whole speech

is a platform on which the whites and the blacks can
stand with full justice to each race."
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In this year, 1895, Frederick Douglass, the Negro
leader who would not compromise his demands for full and
immediate equality, died and was replaced as a spokesman
for the race by Booker T. Washington.

The Atlanta Com-

promise was the only hope, at the time, for racial peace

63 E. Davidson Washington, ed., Selected Speeches
£!. Booker T. Washington (New York: Doubleday, Doran Co.,
1932), p. 34.
64 Ibid., pp. 35-36.
65 auoted in Bond, 2£• cit., P• 116.
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when lynchings were averaging 187.5 per year and white
supremacy was running near flood tide. 66

The speech of

Booker T. Washington, at Atlanta, was accepted anxiously
by white America.

The nation was thus well prepared, in

both North and South, for the legalizing of the Atlanta
Compromise in the doctrine of "Separate but Equal," established as the law of the land in the Plessy decision the
next year, 1896.
From the time of promulgation of "Separate but
Equal" until the development of a determined organized
attack on the separate Negro school, only three cases
concerning racial segregation in the schools were heard
by the United States Supreme Court.

This fact, alone,

would indicate that the segregated school had become the
accepted practice in many areas of the nation.
Post-Plessy Developments.

In 1899 a case being

appealed from the Superior Court of Richmond County,
Georgia, was granted a hearing by the United States Supreme
Court. 67

A Negro high school had been established in 1880

in Richmond County, Georgia, and was discontinued by

66 woodward, .2,P,• cit., p. 351.
67c umm1.ng
.

528).

v. County Board of Education, 175 (U.

s.
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decision of the school board in 1897.

At that time, high

schools existed in Georgia under permissive legislation.
Both the Negro high school and the white high schools
charged tuition.

The reason given for the closing of the

Negro high school was the shortage of funds.

The Negro

high school had only sixty students while some three
hundred colored children were not attending elementary
school because of a lack of facilities.

The school board

argued that it closed the Negro high school, which existed
because of permissive legislation, so that it could meet
its legal obligation to provide elementary education opportunities for all those of both races.

The petitioners

protested the continued operation of the white high
school after the closing of the Negro institution.
Justice Harlan, writing the majority decision,
found that "it is impracticable to distribute taxes equalIf the Negro high school were to be reopened it
would either impair the efficiency of the high school
for white children or compel the Board to close it.
But if that were done, the result would only be to
take from the white children educational privileges
enjoyed by them, without giving to colored children
additional oppor~~nities for the education furnished
in high schools.

68 Ibid., P• 542.
69 Ibid., p. 544.
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The decision concluded with the affirmation of the principle of states' rights in education ''except in the case
of a clear and unmistakable disregard of rights secured
by the supreme law of the land." 70 This disregard it
found was not involved here.
As the nation entered the 20th century the fires of
racism burned brightly.

In a study of the ideology of

wh 1·te supremacy, 71 G.
uion G• J o h nson repor t s th a t th e mos t
extreme forms of Negrophobia appeared around the turn of
the century.

The high-water mark was reached in two

books written by Charles Carroll. In 1900 The Negro a
Beast 72 appeared. In this book, Carroll argued that the
Negro was created prior to Adam and was not of the genus
homo sapiens; furthermore, the Negro was the serpent men73
tioned in the Bible as the tempter of Eve.

70 Ibid., p. 545.
71 Guion Griffis Johnson, "The Ideology of White
Supremacy, 1876-1910," James Sprunt Studies in History
and Political Science (Chappel Hill: University of North
c'arolina Press, 1949), 31:124-156.
72 charles Carroll,~ Negro a Beast .2£ the Image
of God (St. Louis: Adamic~ 1900).
73 Johnson, 212.• cit., p. 154.
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Finding acceptance for his works, Carroll published,
74
in 1902, The Tempter of Eve.
A large part of Carroll's Tempter of Eve was devoted
to a lengthy effort to prove from geological and
ethnological sources as well as from Biblical data
that the betrayer of the human race had been a Negro
woman. Amalgamation, he argued, was cursed of God
because it gave rise to a creature who was the offspring of homo sapiens and a beast. This spurious
issue, like the pure Negro stock itself, was devoid
of a soul and, therefore, outside the pale of redemption. Carroll thought that speculative philosophy
which had developed the theory of progress had "led
us to accept into the Adamic family" as "a man and a
brother • • • a creature whom God made an ape; this
assault upon God's plan of creation led to amalgamation with this animal; and amalgamation--that crime
of crimes--has not only depopulated nations, but
continents of their Adamic stock 15 and has damned
millions upon millions of souls.
White supremacy, by the early 20th century had
come "to be accepted as an absolute.

It found respectable

advocates in the North as well as in the South, in Europe
as well as in the United States, in scholarship and in
.
. .
,,76
pu bl ic opinion.
In the rising tide of racism, the legislature of
the state of Kentucky enacted a statute in 1904

74 charles Carroll,~ Tempter o f ~ ; .2£ the Criminality of Man's Social, Political, anp Religious Equality
with~ Negro, a n d ~ Amalgamation to Which These Crimes
Inevitably Lead Tst. Louis: Adamic, 1902).
75 Johnson, loc. cit., quotations within from The
Tempter of Eve, pp. 170-171.
76 Ibid., P• 155.
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prohibiting the maintenance or operation of any school
which taught racially mixed classes.

Criminal liability

rested on those operating such a school as well as on the
instructor of any racially mixed class.

The law was

specifically aimed at Berea College, which at the time was
the only educational institution in the state which admitted Negro and white students.

Berea College was organized

as a corporation under the laws of Kentucky in 1859 "for
the purpose of promoting the cause of Christ and giving
general and nonsectarian instruction to all youth of good
moral character."

77

After the Civil War the college ad-

mitted Negroes as students.
927 included 74 Negroes. 78

In 1904 the student body of
The matter of forced racial

segregation in a private institution caused a considerable
amount of comment throughout the nation.
While the Berea College case was being litigated in
the lower courts, pending its appeal to the United States
Supreme Court, it did much to draw attention to the racial
issue and the schools.

The Twentieth Century Club of

Boston met for lunch on February 14, 1907, to consider the
situation at Berea College.

Dr. Charles

77 stephenson, .9.£• cit., p. 155.
78 rbid., P• 156.

w.

Eliot, the
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president of Harvard University since 1869, was one of
the speakers.

Dr. Eliot led the movement for the adoption

of more freedom in the college curriculum and was one of
the outstanding leaders in higher education at this time.
His curricular program was regarded as a progressive and
liberalizing force in higher education.

The views of

such a person on the matter of racial segregation would
be significant in influencing others in their attitude
toward the Negro.

Dr. Eliot said:

If the numbers of whites and blacks were more nearly
equal [in Boston] we might feel like segregating the
one from the other in our own schools. It may be
that as large and generous a work can be done for
the Negro in this way as in mixed schools. So the
separation of the races in the Berea schools is not
really an abandonment of the principle, although it
may be a departure from the original purpose.
Perhaps if there were as many Negroes here as
there we might think it better for them to be in
separate schools. At present Harvard has about five
thousand white students and about thirty of the
colored race. The latter are hidden in the great
mass and are not noticeable. If they were in equal
numbers or 7 ~n a majority, we might deem a separation
necessary.
Racial segregation was thus endorsed by a leader in the
highest level of American education.

79 0

p. 164.

r. Charles W. Eliot quoted in Stephenson,
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The next year, 1908, the Berea College case was
heard by the highest tribunal of the land.so

The college

argued that the state of Kentucky could not legitimately
use its police powers to prohibit the voluntary association between the races in a private institution "unless it
is shown to be immoral, disorderly or for some other
reason palpably injurious to the public welfare • •
The State of Kentucky answered that the legislation was
justified under its "large discretion • • • to act for the
preservation of the public peace and general welfare. 1182
The state considered the racially mixed school as a social
affair.

"Social equality is not guaranteed by the Four-

teenth Amendment, nor is voluntary association guaranteed
to the races." 83
The opinion of the Court, written by Justice
Brewer, distinguished between the rights of the individual and those of the corporation which is created at the
pleasure of the state.

"In creating a corporation a

State may withhold powers which may be exercised by and

80
Berea College v. Commonwealth of Kentucky
( 211 U. S. 45).
81 Ibid., P• 50.
82 Ibid., P• 52.
83 Ibid.
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cannot be denied to an individual. 1184

The court found

the free association between private individuals could
not be restricted but such restrictions may "at the same
time, be valid as to a corporation created by the
State. 1185
The corporate existence of most private educational institutions rendered the decision applicable to many
schools if state legislatures cared to exercise its prerogative.
The first quarter of the 20th century was marked
by a rash of violent race riots.

In August 1904, a riot

occurred in Statesboro, Georgia.

The South's most sensa-

tional riot broke out in Atlanta in September 1906, resulting in the loss of four lives.

Another disturbance

occurred in Brownsville, Texas, in 1906.
Rioting also apread to the North, at Springfield,
Ohio, in 1904 and at Springfield, Illinois, in 1908.

The

Springfield, Illinois, riot was the precipitant for the
formation of the National Association for the Advancement of Colored People.

84 Ibid., p. 54.
85 Ibid.
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The most significant development affecting race
relations occurring during the period of World War I was
the mass migration of Negroes from the South.

This mass

movement, beginning in 1915, was caused by a severe labor
depression in the South, floods during the summer of
1915, and an increased demand of Northern industry for
workers.

The European war had cut immigration from more

than one million to about three hundred thousand per year.
As the war engulfed Europe, the orders for munitions
added to the shortage of workers.

Between 1910 and 1920

the Negro population in the North showed an increase of
330,000. 86
As early as 1915, the Ku Klux Klan was revived in
the Southern States.

By 1919 the Klan existed in 27

states with an estimated membership of 100,000.

The

migration of large numbers of Negroes into areas where
their number had not previously been great caused the
Klan to flourish "in several new England states, as well
as in New York, Indiana, Illinois, Michigan, and other
Northern and Midwestern states. 1187

86 John Hope Franklin,~ Slavery to Freedom
(New York: Alfred A. Knopf, 1961), PP• 464-65.
87Ibid., p. 471.
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The rioting which had marked the period immediately
before the war returned.

Between 1918 and 1920 race riots

occurred in East St. Louis, Illinois; Longview, Texas;
Chicago, Illinois; Knoxville, Tennessee; Omaha, Nebraska;
and Elaine, Arkansas.
Because of the extreme violence of the period,
Negro organizations turned their attention to the protection of the Negro's person rather than the waging of
campaigns for educational rights.
In the area of education, the racially segregated
school continued to be the practice in places where the
Negro population was large.

The United States Supreme

Court did not consider another case touching the issue
until 1927.
The Gong~~• Rice 88 case involved the unsuccessful attempt of Gong Lum to enroll his daughter, Martha
Lum, a native born citizen of Chinese descent, in the all
white Rosedale Consolidated High School in Bolivar County,
Mississippi.

Mr. Lum did not object to the racially

segregated school, but only to the classification of
Chinese students with Negroes.

88 Gong Lum v.

~

(275

''The white race may not

u. s.

78).
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legally expose the yellow race to a danger that the dominant race recognizes and, by the same laws, guards itself
against." 89
The school officials justified their position on
the basis of the requirement of Mississippi law for separate schools for children of the white and colored races.
While Martha Lum was not as dark skinned as a Negro, she
was nevertheless in the opinion of the school officials
not white.
The Supreme Court of the United States recognized
that this was a new issue.
Most of the cases cited arose, it is true, over the
establishment of separate schools as between white
pupils and black pupils, but we do not think that the
question is any different or that any different result
can be reached • • • where the issue is as between
white pupils and the pupils of the yellow races. The
decision is within the discretion of the state in
regulating its public schools ~5d does not conflict
with the Fourteenth Amendment.
With this decision the United States Supreme Court again
reaffirmed racial segregation and expanded the concept to
justify the inclusion of all non-Caucasians as members of
the colored classification.

It is significant to note

that Gong Lum did not object to the separate Negro school;

89 Ibid., p. 79.
9 0 ~ . , P• 87.
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he just did not want to be classified as colored for the
purpose of education.
Summary.

The concept of "Separate but Equal"

education began in Massachusetts before the Civil War
with the Roberts Case.

This decision regarded racial

segregation in education as a legitimate type of classification which could be used by school officials provided
that it was not specifically prohibited by state law.
The Civil War and the resulting Thirteenth and
Fourteenth Amendments to the United States Constitution
did little to abolish racially segregared school~.

The

only exception to this was during the period of Congressional Reconstruction in the South.

The Fourteenth

Amendment failed to accomplish the goals envisioned by
its authors because of the interpretations of the courts.
In education, there developed by 1871 a series of test
cases in various state supreme courts.

These found the

racially segregated school to be compatible with the
United States Constitution and its amendments.

A case

in the Federal District Court of New Orleans was cited
to show a similar trend in the lower federal judiciary.
Thus, the 1896 Plessy ~- Ferguson decision was the
recognition of a firmly established body of case law.
The Plessy case did not cause an increase of racially
segregated schools.

The practice of the separate Negro
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school was established prior to that time in all states
where racial segregation reflected the will of the majority.

The only states where the separate school was pro-

hibited were those where the state legislature made
specific provision.
During this period, professional educators were
convinced, as was the general public, that the Negro had
been given political and civil rights that his actions
did not justify.

Booker T. Washington rejected the idea

of those who sought immediate full equality, and his
emphasis on industrial education caused whites to recognize him as his race's leader.

Both North and South

accepted Washington as the leader who knew the proper
"place" for the Negro.

The only alternative to industrial

education, as Booker T. Washington saw it, was increased
racial tension and a reduction of educational opportunity
for the Negro.
By the first years of the new century, the fever
of Negrophobia reached its peak.

The widespread accept-

ance of the Berea College decision by educators indicates
the establishment of the separate Negro school as standard procedure in a large number of states, the determining factor being the number of Negroes in the particular
state.
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In 1915 Negro migration from the South was a
factor in the growth of the Ku Klux Klan in the North
and widespread racial violence.

During this period organ-

izations as the N. A. A. C. P. struggled to protect the
Negro's person rather than to institute a program to
challenge the segregated school.

This challenge as an

organized effort did not come until the 1930's.

CHAPTER III
THE INEQUALITIES OF "SEPARATE BUT EQUAL" HIGHER EDUCATION
AND THE DEVELOPMENT OF A SUCCESSFUL PROTEST
The legal interpretation developed in conjunction
with the "separate but equal" doctrine included very few
guidelines by which equality or the lack of it was to be
determined.

In those areas maintaining a dual education

system, the judicial determination that equality did not
necessarily mean identical opportunity resulted in restricted educational opportunities for Negroes.

Usually

when the doctrine of segregation was observed, elementary
schools for Negroes were in fact provided, but these
schools were not of the same standard as the white school
because many Southern whites believed that only the most
basic fundamentals should be taught.

Other Southerners

regarded the provision for Negro education as obligatory
under the "separate but equal" doctrine, but would abandon
it completely if possible.
On the level of secondary education, there were
substantially fewer Negro schools than white ones.

As a
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result, many so-called Negro colleges were in fact secondary schools.
Buell G. Gallagher reports that the opposition to
education of the Negro beyond the most basic fundamentals
rests on the same rationale as the opposition to the higher education of women.

"Practically every time worn and

moss-covered notion which has been brought out for use
against the education of Negroes has also been used to
oppose the education of women. 111
These arguments fall into six classifications:
(1) Negroes are temperamentally different from whites
because of basic biological differences; (2) because of a
racial inheritance of mental inferiority, higher education
for Negroes could be successful only if a special curriculum were adopted; (3) the Negro's actions were guided by
whim and intuition rather than reason; (4) the social
structure in American society renders higher education
unnecessary for Negroes; (5) education for Negroes should
be vocational, rather than literary, because vocational
training best prepares them for their "place" in society;
and (6) any proposal of educating the races together

1 Buell G. Gallagher, American Caste a n d ~ Negro
College (New York: Columbia University Press, 1938),
p. 1 71.
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implies racial assimilation. 2

There would, of course, be

a few exceptions among Negroes, but these few could be
educated in those Northern institutions that accept a few
well qualified Negro applicants.
Studies

£f

Negro higher education.

The first study

of the Negro college, its students, facilities, and quality, was published by Atlanta University in 1900. 3
publication was the report of a study conducted by

The

w.

E.

Burghardt Du Bois and was presented at the Fifth Conference for the Study of Negro Problems, held at Atlanta
University on May 29-30, 1900.
This study concerns both the institutions which
edueated Negroes and the Negro college graduates.

To

obtain the necessary data, questionnaires were sent to
2500 Negro college graduates and letters of inquiry to
colleges and universities.

The goal was to contact every

living Negro college graduate.

Of the questionnaires

sent out, 1252, a little over half, were returned.

The

response from institutions was generally good except in
a few cases:

"At Yale University we were at first

2 Ibid., pp. 174-175.

3 w. E. Burghardt Du Bois, "The College-Bred Negro,"
Atlanta University Publication No. 2,, 1900.
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recommended to write to the Colored janitor for information but repeated requests brought the data at last."

4

President Gilman of Johns Hopkins "answered that he was
too busy to write anything. 115
In the study, Du Bois found that the Negro institutions of higher education has more students pursuing
primary and secondary level work than college level.

The

number of Negroes during the academic year 1898-1899
actually doing college work was reported to be 750.
were attending thirty-four separate institutions.

These
"If

these students are all of college grade according to a
fair standard, we have apparently work for perhaps ten
Negro colleges • •

The segregated Negro college was

too small to be a very effective educational institution.
Comparing the entrance requirements of those Negro
schools, which Du Bois considered of college level, with
white institutions, only Howard University in Washington,
D.

c.,

was considered "nearly equal to smaller New England

Colleges."

7

The libraries were considered adequate only

4 Ibid., P• 11 • .
5 Ibid., P• 104.
6 Ibid., P• 16.
7 Ibid., P• 17.
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in the leading institutions such as Lincoln University
(Pennsylvania), Howard University, and Atlanta University.
Du Bois considered the Negro student in the white
college or university.

The first Negro graduated from a

white college in 1826.

From that time until 1900, only

390 Negroes had graduated from white institutions. 8

Dur-

ing this same period of time the total number of graduates
from Negro colleges was at least 2331 but not more than
2500. 9
A considerable number of Negro college graduates
listed as their occupations one of the professions.

Of

1312 persons reporting, the percentages were:
Teachers
Clergymen
Physicians
Students
Lawyers
Government Service
Business
Farmers and Workers
Editors, Secretaries and Clerks
Misc.

53.4%
16.8%
6.3%
5.6%
4. 7%
4.0%
3.6%
2. 7%
2.4%10
.5%

One significance of this is that in a mere thirty-five
years after the Civil War, there was the beginning of

8 Ibid., P• 30.
9 Ibid., P• 3 7.
lOibid., P• 63.
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professional development among Negroes.

The emphasis on

teaching indicates the great need for qualified instructors for Negro schools and the interest of the Negro in
education.
The desirability of college education for Negroes,
as seen by leading white college presidents, was the most
revealing part of the study.

The white educators for the

most part accepted the idea that a special curriculum was
needed for the Negro student.

G. Stanley Hall, President

of Clark University, thought that most Negroes could not
benefit from the traditional type of college work, "but
the way should be kept as wide open as possible for gifted
men like • • • Booker Washington • •
The reply of Franklin Carter, President of Williams
College, was especially frank and is the most illustrative
of a widely held view.
I will, however, candidly say that in my judgment
there are a great many of the Negroes whom it is not
worth while to guide through a course of university
training. I think that is true also of the white
race, but in the present condition it is peculiarly
true with regard to colored people. My idea would be
that all the training that the colored man is capable
of mastering should be given him, but that in the
higher departments of learning, like political economy

11 Ibid., p. 105.
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and history, the ancient classics and the natural
sciences, only selected men should be given the fullest opportunities. I have the strongest confidence
that such training as is given at Hampton and at
Tuskegee, largely manual and industrial, is of the
greatest importance for the Negroes and is to be the
means of fitting the race a generation or two hence,
to enter more fully into the more abstract and philosophical studies. I do not know that I have made
myself perfectly clear but in a general way I should
say that the multiplication of universities of the
higher sort is not desirable in comparison with the
multiplication of trai£~ng schools for all the trades
and manual activities.
This reply indicates that the idea of industrial education
for Negroes, advocated by Booker T. Washington, was widely accepted by white educators.

But at the same time,

this type of curriculum was not prevalent in white colleges; thus equality of program between the Negro industrial school and the traditional white liberal arts college
did not exist.
The next major study of higher education for
Negroes was conducted by the
1900-1901. 13

u.

S. Office of Education in

This study drew much of its data from the

Du Bois study of 1900 and shared in the opinion that
private Negro colleges were too numerous and small to do
an adequate job.

Many of the small institutions were

merely degree mills.
12Ibid., P• 106.
13u. s. Department of the Interior, Report Commissioner of Education 1900-1901 (Washington, D. c., 1902),
pp. 731":'1r59 •

70

The smaller and feebler colleges seem to make up their
deficiencies by the number and variety of degrees they
confer. It is said that in many cases they are sold
outright. The story is told of a certain Southern
institution that its faculty consisted of two members
of the same family. The father was president and the
son was professor of the whole curriculum. The faculty met on a day and voted to confer the degree LL.D.
upon the president, and, in order to return the compliment, the pr 1ijident conferred the degree of Ph.D. upon
the faculty.
The great majority of the private Negro institutions were found to stand on very inadequate financing.
Only those private schools sponsored by large organizations or possessing a substantial endowment could be considered really permanent.

"The future of those schools

which have no definite mooring, but which must depend upon
the ebb and flow of public and private favor is • • •
uncertain. 1115
According to the report, state supported institutions for Negroes, in order to win support in their
legislatures, had turned more and more to emphasizing
industrial education.
The tendency on the part of State colleges is to
eliminate everything that flavors of the higher
culture, and to adapt their courses to the

14Ibid., P• 837.
lSibid., P• 841.
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requirements of an agricultural and industrial regime.
There can be but little doubt that the State institutions will relinquish what little claim they now have
to collegiate distinction and tf~e rank in the more
elementary and practical class.
At the turn of the century, then, the public institutions
maintained for Negroes were indeed separate, but far from
equal in curriculum or educational goals.

Only the small

and often feeble private Negro liberal arts college attempted to duplicate the white institution.
The report found no harm coming from the separate
Negro institutions.

In fact, the racially mixed school

did not eliminate prejudice nor offer any great advantage.
The inefficiency of mixed schools in our land to
solve the race problem is too painfully apparent • • •
Nor have mixed schools produced such striking results
for the good of the race as to justify1 ~s in ascribing to them any extravagant advantage.
The status of the Negro college and its students
was not examined in a detailed study again until 1910.
At the 15th Annual Conference for the Study of Negro
Problems held at Atlanta University on May 24, 1910,

w.

E. B. Du Bois presented the results of a new study.

18

16 Ibid.
17Ibid., p. 843.
18w. E. Burghardt Du Bois, "The College-Bred Negro
American," Atlanta University Publications,!:!£· 15, 1910.
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The plan had been to duplicate the study of 1900, but a
lack of funds prevented as complete research as in the
earlier study.
The private Negro college was found to have raised
its entrance requirements.

In 1910 eleven schools out of

forty-one met the Carnegie Foundation for the Advancement
of Teaching requirement of fourteen high school units for
admission to college work and had an enrollment of more
19
than twenty students of college rank.
The publicly
supported Negro colleges, because of their emphasis on
industrial education, did not require as high entrance
.
t s as th e priva
. t e ins
. t·t
requiremen
i u t·ions. 20

L inco
.
1n

Institute, Jefferson City, Missouri, illustrates the situation in public institutions.

The student body was com-

posed of 217 students of which four were doin~ college
level work, fifty-seven were doing twelfth grade work,
forty-nine eleventh grade work, thirty-six tenth grade
21
work, and seventy-one ninth grade work.
The public Negro colleges were in a similar position as the white land grant colleges had been earlier.

19The unit was defined as a course of five periods
weekly for an academic year.
20 Du Bois,
.
·t (1910), pp. 12-13.
,2£• £_•
21 Ibid., p. 14.
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The creation of a secondary department was dictated by
the lack of public high schools.

In 1909 there were only

112 public high schools for Negroes in those states
requiring racial segregation in education.

This accounts

for the lack of students engaged in college level work.

22

The attitude of white private school officials
toward the admittance of Negro students was sampled by
letters of inquiry sent to schools in the North.
Missouri is a border state, it was included.

Although

Of the

states reported, Missouri colleges were the only ones
indicating generally a reluctance to admit, and hostility
toward, Negro applicants.

The replies give a good indi-

cation of the attitude of college officials in Missouri
toward the Negro in 1910.
Park College, Parkville, Missouri--"Never a Negro
graduate nor a student. Couldn't do it in Missouri
if we wanted to."
Missouri Valley College, Marshall, Missouri--"We have
never had any graduates of Negro descent and are not
likely to ever have."
Carleton College, Farmington, Missouri--"We have
never had any Negro or any person with Negro blood
graduate from Carleton College in its history. I
have not found a student in the state that would
tolerate a Negro in the college. And it is even
worse since the Johnson-Jeffries fight."
Tarkio College, Tarkio, Missouri--"We have had one
Negro student who spent a year in our Preparatory
Department. I do not suppose any other white college

22 Ibid., P• 17.
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in the state would receive a Negro student. This
young man remained in the school for a year with
credit to himself and the school, was a member of its
glee club and never an individual intimated to my any
objection to his presence. I regard th~ 3 as a remarkable experience for a Missouri college.
It is apparent that in 1910 it was the exceptional
private Negro college that was equivalent to a white
institution.

State supported Negro institutions did

little work of college level, emphasizing instead secondary level work and industrial education.

Throughout the

states maintaining racially segregated schools, the lack
of high school opportunities enabled few Negroes to be
prepared to do college level work.
In 1912 the Board of the Phelps-Stokes Fund proposed a study on Negro education.

The United States Com-

missioner of Education, Philander Priestly Claxton, was
asked to undertake the study with the Phelps-Stokes Fund
paying the fieldwork expenses.

The proposal was accepted

and the report published in 1916. 24

This study in two

volumes, with a total of 1147 pages, was the first
exhaustive study of the subject.

The first volume of 423

23 Ibid., PP• 24-25.
24 u. s. Department of the Interior, Negro Education: A Study of the Private and Higher Schools i2£
c'o'i'ored Peoplein the United States (Washington, D. c.,
1917), Bulletin, 1916, No. 38, 2 vols.
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pages considers the entire spectrum of Negro education
from elementary school to university.

The ownership,

control, management, and facilities of Negro schools are
examined.

The second volume of 724 pages is the report

of surveys conducted in Alabama, Arkansas, Delaware,
Florida, Georgia, Kentucky, Louisiana, Maryland, Mississippi, Missouri, North Carolina, Oklahoma, South Carolina,
Tennessee, Texas, Virginia, and West Virginia.

These

states and the District of Columbia maintained racially
segregated systems of education in 1916.
The author reported that on all levels Negro education was inadequate.

"Inadequacy and poverty are the out-

standing characteristics of every type and grade of
education for Negroes in the United States.

No form of

education is satisfactorily equipped or supported." 25

On

the primary level the per capita expenditure in the
Southern states was $10.32 for the white child and only
$2.89 for the Negro. 26
the states.

There was wide variation among

The greatest difference between the per

capita expenditures for Negro and white children was
found in those states with the highest Negro population.

25 Ibid., Vol. I, p. 9.
26 Ibid., P• 7.
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The Negro was reported as intensely interested in
higher education.

"No type of education is so eagerly

sought by the colored people as college education.

Yet no

educational institutions • • • are so poorly equipped and
so inefficiently organized • •

. . .,2 7

Negro colleges were

too numerous and too eager to offer college level work,
frequently maintaining more academic departments than
either their financial resources or faculty competences
would justify.

This situation was caused by "the personal

ambition of school presidents.

. .

[and]

the desire of

different denominations to have the pupils of their
church attend their own colleges."

28

This situation was

reminiscent of the creation of numerous small white church
colleges before the Civil War.

The fate of many of the

small Negro colleges was the same.
The Negro private college was firmly attached to
the classical curriculum.

"They have had an almost fatal-

istic belief not only in the powers of the college, but
in the Latin and Greek features of the course."

29

The

ante-bellum Southern college emphasized the classics and

27 Ibid., p. 55.

28 Ibid., P• 56.

29 Ibid.

-
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literature as the proper education for a gentleman.

The

post-bellum Negro college saw as its goal the development
of its students in those same areas.

Many Negroes sought

a college education for its decorative value.

Of course,

Negroes were not the only people to seek this.
In respect to the standard requirements for accreditation established by the Carnegie Foundation for the
Advancement of Teaching and the North Central Association
of Colleges and Secondary Schools, most Negro schools were
deficient.

Of 653 private and state supported Negro col-

leges only 33 were actually teaching any work of college
grade.

There were 12,726 students enrolled in these

institutions of whom 1643 were studying college level
work, 994 were doing professional work, and 10,089 were
doing elementary and secondary school work.

Only three

institutions, Howard University, Fisk University, and
Meharry Medical College were found to warrant the term,
college, as it was applied to white institutions. 30
The geographic distribution of Negro colleges was
found to promote educational inefficiency.
tended to cluster.

The schools

The situation was at its worst in

Atlanta, Georgia, with five competing institutions:

3 oibid., PP• 59-60.
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Atlanta University (1867), Clark University (1870),
Spelman Seminary (1881), Morris Bacon University (1885),
and Morehouse College (1890).
The remedy proposed for this duplication was the
creation of a voluntary ~tern for controlling the location and number of institutions for Negro higher education.

Two universities should be maintained at Howard

and Fisk.

Three colleges should be operated at Richmond,

Virginia; Atlanta, Georgia; and Marshall, Texas.

Twenty

Negro junior colleges would create the base for higher
education. 31

This plan was never executed because of

collegiate rivalry and denominational pride.
The 1916 survey found that Negroes constituted
4.8 per cent of the population in Missouri.

The state

was commended for providing better facilities for its
Negro citizens than most of the other states surveyed.
Lincoln Institute at Jefferson City had an enrollment of
264 students of which 122 were elementary and 142 were
secondary.

No college level work was then being offered,

although there had been such work in 1910.

Two denomina-

tional Negro colleges were operating in Missouri; Western
College, a Baptist school at Kansas City, and George R.

31~ . , PP• 63-64.
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Smith College, supported by the Methodists at Sedalia.
The Sedalia college offered no college level work and the
collegiate program at Western was considered very weak.
Improvements in Negro higher education.

32

In the

years following World War I, largely as a result of the
study made in 1916, the quality of Negro institutions for
higher education improved.

In 1928 the Bureau of Educa-

tion of the Department of the Interior conducted a re.
. t.ies. 33
survey o f Negro co 11 eges an d universi

While Negro

institutions still had many deficiencies, there had been
substantial improvement.

"The progress made in the

development of Negro higher educational institutions in
the United States during the last decade had been astonishing in its scope and almost incredible in its magnitude.1134

In the decade financial support accorded Negro

higher education increased nearly 400 per cent, capital
investment 146 per cent, and endowment funds 185 per
cent. 35

32 Ibid., Vol. II, pp. 379-385.
33 u. s. Department of the Interior, Survey of
Negro Colleges and Universities (Washington, D. c., 1929),
Bulletin 1928, No°':" •
34 Ibid., P• 32.
35 Ibid.
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The most encouraging development was the awakened
interest by state governments in Negro higher education.
The creation of Lincoln University from Lincoln Institute
in 1921 was an indication of the change.

In addition to

the efforts of Negroes to increase public support for
higher education, the United States Bureau of Education
had inaugurated a series of annual conferences to study
the problems of and develop support for the Negro landgrant college.

The goal was to develop within the Negro

community the professional personnel and vocational skills
necessary for the Negro to be a self-supporting member of
society.
Some institutions, it was reported, had developed
pretentious programs without substance, but the implication was that this problem was not as great as it had
been earlier.

The low salaries of faculty members was

regarded as a serious limiting factor and the principal
cause of a rapid staff turnover.

The sciences were being

emphasized more than previously, especially in the public
institutions, but laboratory facilities and equipment
were generally scarce.

The average investment in scien-

tific laboratory equipment of the 79 institutions surveyed was $1,603 for biology, $2,915 for chemistry, and
$1,951 for physics.

There was considerable variation

81
within the group, but the report concluded that "the
present estimated value of the laboratories in the colleges shows that relatively few institutions have yet.
made the necessary preparation for the teaching of biology, chemistry and physics. 1136
The continued interest of the Negro in higher education is reflected in the rapid increase in enrollments.
"For the negro land-grant colleges the average enrollment
in 1922-23 was 82; in 1926-27 it was 194. 1137
Missouri, following the national trend, also
improved opportunities for Negroes in higher education
during this period.

In 1921 Lincoln Institute became

Lincoln University.

In 1927 the North Central Associa-

tion of Colleges and Secondary Schools accredited three
years of its teacher-training curriculum.

In the 1926-27

school year, Lincoln University had in attendance 345
students, of whom 181 were college students and 164 were
high school students.

Just ten years before Lincoln had

reported no college students.
The survey found Lincoln University completely
lacking work of a college level in agriculture and the

36 rbid., p. 48.
37 Ibid., P• 52.
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mechanical arts, both of which should have been present
in an institution designated by the state as the recipient of federal land-grant college funds.

Because of the

lack of graduate and professional work, it was recommended that the name be changed to Lincoln College of
.
. 38
M1ssour1.
The number of Negro institutions of higher education which met the required standard of the North Central
Association and other accrediting organizations also
increased during the decade.

This was an important devel-

opment which resulted from the determined efforts of
Negro educators, encouragement of the United States Bureau
of Education, and a more cooperative attitude of state
governments.

However, equality with the white schools

rarely existed.

While Negro colleges were struggling to

obtain partial or full accreditation, the white institutions usually had been fully accredited for a considerable time, if indeed they had not been charter members
of the accrediting agency.
Deficiencies of Negro land-grant colleges.

In

1930 the United States Office of Education published a

38 rbid., PP• 471-482.
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.
·t·ies. 39
s t u d yo f 1 and -gran t co 11 eges an d un1vers1

It was

reported that an increase in the number of Negro high
schools enabled the Negro land-grant colleges to raise
their requirements.

The willingness of governing boards

to meet the requirements of accrediting agencies made
possible higher academic standards.

It was reported,

however, that Negro land-grant institutions had generally
failed to establish a distinctive character, tending to
duplicate the liberal arts curriculum of the private
Negro institution.

This practice was criticized because:

nearly two-thirds of the students in negro colleges
are taught in privately endowed colleges and universities which emphasize cultural and religious training,
[and therefore~ it is particularly incumbent upon the
negro land-grant colleges to give proper stress to
technical objectives and in n~ 0 case allow these objectives to be lost to sight.
The purpose of the national land-grant college
movement was to foster the development of institutions
which would emphasize the practical application of
science and technology.
They were among the first institutions of learning in
the United States to welcome applied science and the
mechanical arts and to give these subjects a

39 u. s. Department of the Interior, Survey of
~-Grant Colleges and Universities (Washington, '57
1930) Bulletin, 1930, No. 9.
4 0ibid., p. 910.

c.,
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recognized place in the college curriculum. They
fostered the emancipation of American higher educat~on !fom a purely classical and formalistic tradition.
The Negro institutions, although called land-grant
colleges, were not of this tradition.

They emphasized,

as did the private Negro college, a predominantly classical education, whose value was more decorative than
useful.
It [ the Negro land-grant college] was out of "adjustment with real life," with the purpose of the landgrant college. This vagueness of knowledge led to
pretentiousness, and in some cases a flippancy which
was discouraging to those who had been in~~ced to
support higher education for the negroes.
The idea of service to society that characterized
the white land-grant college was very slow to develop in
its Negro counterpart.

The "Cornell Plan," developed by

Andrew Dickson White, was designed to adapt the University
curriculum to meet the needs of society by adapting
curricular offerings to meet "American needs and the
requirements of modern times. 1143

It found little accept-

ance in the usual Negro institution.

41

Johns. Brubacher and Willis Rudy, Higher Education in Transition, (New York: Harper and Row, 1958),

p':°64:42u. s. Department of Interior, .2.E.• cit., (1930),
p. 911.

43 Brubacher and Rudy, .2£• cit., p. 159.
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The influence of the Negro land-grant college in
the area of politics did not develop.

The "Wisconsin

Idea" could hardly have developed in the Negro land-grant
college where the Negro was either disenfranchised or, as
in the border states, not a significant political force.
The repeated admonition that the classical curriculum should be altered in the Negro college was slow to
be accepted.

The studies reveal that the training being

given was of little utilitarian value.
In spite of the changes and compromises which have
been effected in the curriculum, many vital problems
of modern life and welfare lack the realistic treatment which their importance would seem to justify.
Those who determine the curriculum should know better
what Negroes do to earn a living, what is offered
students attending college, and what they do after
leaving college • • • •
[For example] Agriculture accounts for 65.5 per cent
of the general Negro population gainfully employed,
but 4 ~eceives only .6 per cent college graduates • •
The Negro land-grant college, although separate from its
white counterpart, had not developed a standard of usefulness and service equal to that of white institutions.
In a study published in 1934, 45 Dwight Holmes,
Dean of the Graduate School of Howard University,
44Fred Mccuistion, Graduate Instruction For Negroes
in the United States (Nashville: Peabody College, 1939),
p":-26."
45 Dwight Holmes, The Evolution of the Negro College
(New York: Columbia University, 1934).- -
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considered the state of Negro higher education in nineteen states and the District of Columbia.

The existence

of small inefficient, academically weak colleges continued
to be a problem.

Only eleven of the 109 colleges enrolled

500 or more, 25 colleges enrolled between 250 and 500,
29 enrolled between 100 and 250, and 44 enrolled less
than 100 students.

Holmes recommended, as Du Bois had

earlier, a reduction in the number of colleges.

He

thought fifty Negro colleges were sufficient to adequately and effectively meet the needs. 46
Yet, he noted, that there had been progress.

The

number of Negro institutions that met the standards of
accrediting agencies had increased.

Of the 109 colleges

which existed for the exclusive use of Negroes in 1932,
now 47 were approved by any national or regional accred1·t·ing

. t·ion. 47
associa
According to the five studies made, the develop-

ment of the Negro college or university during the first
thirty years of the 20th century was characterized by
real improvement.

At the turn of the century, except for

Howard University, there were no collegiate opportunities

46 Ibid., pp. 186-190.
47 Ibid., P• 198.
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for Negroes equal to those of the white American.

The

report subsidized by the Phelps-Stokes Fund in 1916
focused attention on the inequal status of Negro education.

During the decade from 1920 to 1930, great

progress was made in Negro higher education, but equality
with white institutions was still the exception rather
than the rule.
Higher education!££ Negroes in Missouri.

In Mis-

souri, as in the nation, substantial progress had been
made in giving the opportunity to Negroes to obtain a
college education.

In 1936 the Board of Curators of

Lincoln University relieved Professor Lorenzo J. Greene
of his teaching duties to evaluate the effectiveness of
Lincoln University in meeting the needs of Missouri
Negroes.

On December 21, 1936, the Board received his

report.
Greene reported that the Negro population of Missouri from 1920 to 1930 had increased "at a rate approximately five times faster than that of the white popula-

.
1148
t ion.

The school facilities for Negroes, on the

elementary level, were inadequate and in some instances
non-existent.
48Lorenzo J. Greene, "The Needs of the Negro of
Missouri in Respect to Higher Education," MSS President's
Office, Lincoln University, Jefferson City, Missouri, p.l.
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In 209 rural districts 1,697 Negro children of school
age have no schools at all. Approximately 1,060 of
these children in 169 districts, having no schools,
are provided with school facilities in other counties.
But, to date, no effort has been made to provide
schools for the remainder who comprise roughly 4 ~0.19
per cent of the rural Negro school population.
The availability of high school education for Negroes was
unequal and generally of a lower standard than that provided for whites.

"In 1935-36, out of 56 [Negro] high

schools located in 37 counties, thirty-five, or more than
three-fifths were either third class or unclassified; two
were second class

only nineteen first class • • • "so

In 1936 the only public institution of higher
education that was open to all Negro residents of Missouri
was Lincoln University.

It was not until 1934 that

Lincoln University became a member of the North Central
Association of Colleges and Secondary Schools, although
previously three years of its teacher training program
had been found acceptable.

This accreditation by the

North Central Association, so long sought after, was
nearly lost by the institution during the period of its
forced expansion in the late 1930's and early 1940's.

4 9 ~ . ' P• 5.

so~.,

P• 6.
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The report indicated serious limitations in educational facilities at Lincoln University.

The lack of an

adequate library illustrates this point.

During the

period from 1927 to 1935, the student enrollment increased
130 per cent while library expenditures increased only 35
per cent.

The adequacy of library facilities was actual-

.
51
1 y d ecreasing.

The Greene study reported that faculty salaries at
the University of Missouri and Lincoln University were
not comparable.

The average salary for full professors

at the University of Missouri was reported as $4500.

At

Lincoln University the salary for persons of similar rank
was $3021.

"The disparity is even greater when it is

borne in mind that the salaries quoted for the University
of Missouri are paid • • • for nine months' work, whereas
those at Lincoln University are paid • • • for eleven
months' work."

52

All 29 faculty members at Lincoln Uni-

versity taught during the summer term or were assigned
other duties.
The level of productive scholarship at Lincoln
University was low.

Only nine of the twenty-nine faculty

51 Ibid., p. 18.
52 Ibid., p. 26.
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members had any publications to their credit.

This

situation was attributed not to "either the inability,
or unwillingness of its members to achieve along these
lines." 53

The causes reported were: lack of library

facilities and institutional support, heavy teaching
schedules, and the absence of a university press at
Lincoln University.
The most serious criticism, in this study, was
that Lincoln University was not meeting the needs of its
students.

Since 1924 the institution had granted 260

degrees, distributed as follows:
B.S. in Education 75. 54

A.B. 121, B.S. 64, and

The A.B. and B.S. programs did

little to prepare Missouri Negroes for the types of
employment and business opportunities that were open to
them.

"In other words, Lincoln University has been a

'high-brow' institution for it provides no vocational
instruction for the lower or middle level of occupations."55

The B.S. in Education program did prepare

students for gainful employment and service, but only in
the Negro school.

"Most of the persons leaving Lincoln

5 3 ~ . , P• 29.
54 Ibid., p. 32.

-

55 Ibid.
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University have been prepared for teaching which is
already overcrowded." 56
To more fully meet the needs of Missouri Negroes
for higher education, the Greene report recommended the
establishment of new programs which a survey of graduates
and students showed would offer vocational advantages.
The fields advocated were: business and commerce, vocational mechanical training, scientific agriculture,
physical education, fine arts, and social work.

The

opportunities for Negroes in these fields were such that
all graduates would find more positions available than
previous Lincoln students had.

The desire for training

in medicine, dentistry, law, pharmacy, and theology, it
was reported, could be best carried out at a few large
Negro universities.

The establishment of the recommended

programs was considered possible, the addition of expensive professional education was deemed impracticai. 57
It would be the rare state institution that met
all the needs of all the people of its state.
only the goal.

This is

However, the University of Missouri came

5 6 ~ . ' P• 42.
57 Ibid., PP• 37-40.
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much closer to the attainment of this ideal for the white
citizens of Missouri than did Lincoln University for her
Negro citizens.
The voice of protest.

The development of a

protest against the status and scope of Negro education
began during the early years of the 20th century.

The

loudest voice of protest was that of W. E. B. Du Bois.
The industrial education advocated by Booker T. Washington
was, he said, not in harmony with the conditions existing
in American society.

The lack of full citizenship

deprived the Negro of pride and ambition.

Only a higher

education, cultural as well as utilitarian, could provide
the Negro with the leadership vital for advancement.
In 1903 Du Bois published~ Souls of Black Folk,
which was the first effective objection to the Washington
philosophy. 58

In an essay in the collection he described

three major errors in Washington's philosophy of industrial education.
1. [ Washington J is striving nobly to make Negro
artisans, business men and property owners; but it
is utterly impossible, under modern competitive
methods, for workmen and property-owners to defend
their rights and exist without the right of suffrage.

58 Earl E. Thorpe, The Mind of the Negro (Baton
Rouge, Louisiana, Thorpe, 1961), p.32T.°"
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2. He insists on thrift and self-respect, but at the
same time counsels a silent submission to civic
inferiority such as is bound to sap the manhood of
any race in the long run.
3. He advocates common-school and industrial training,
and depreciates institutions of higher learning; but
neither the Negro common-schools, nor Tuskegee itself,
cou~d remain open a day were it not for teachers
traineg 9 in Negro colleges, or trained by their graduates.
The criticisms of Du Bois became best known because of
his role as editor of Crisis, publication of the National
Association for the Advancement of Colored People.

An-

other well-known Negro educator, who found the industrial
education program of Booker T. Washington ill fitted to
the Negro's needs, was Roscoe Conkling Bruce.

He held

the position of Assistant Superintendent in charge of
Negro schools in the District of Columbia.

This was a

very important position, because the separate Negro
school was more nearly equal to the white school in the
District of Columbia than elsewhere.

In 1905 Harvard-

educated Bruce said of the Tuskegee curriculum:
The effects of education are really to be sought in
the mind and character and growing power of the
student; the process is • • • essentially intangible,
and to estimate the thoroughness of the process and
its value for life in terms of the ponderable character of the apparatus is a fundamental error. Anything is practical that is of service to the

59w. E. Burghard Du Bois, The Souls of Black Folk
(Chicago: A. C. McClurg & Co., 1903T, p. s2:-
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community. Clear thinking and insight into human
nature, certainly have as many g5actical uses as
deftness with hammer and tongs.
Because of Washington's popularity and established reputation among whites, Negro criticism was exceptional
before 1905.

Booker T. Washington was accused by

w.

E.

B. DuBois and Monroe Trotter, editor of the Guardian, of
following a policy of diverting philanthropy from those
he opposed and planting criticism of those who differed
with him in the Negro press.

This disagreement, by 1905,

caused Du Bois to come to the parting of the ways with
Washington. 61

Washington accepted the racially segregated

school as the alternative to no Negro schools.

Du Bois

scathingly denounced the "separate but equal" concept.
"Separate schools for Whites and Blacks are not equal,
62
are not intended to be equal."
and.
Booker T. Washington believed that Southern whites
would recognize the equality of the Negro when he demonstrated his worth.

Du Bois did not accord the white man

60 Roscoe Conkling Bruce quoted in Thorpe, .2£• cit.,
p. 315.

61 August Meier, Negro Thought in America, 1880-1915
(Ann Arbor, University of Michigan Press, 1963), p72o0:-6 2 ~ . , p. 201.
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the fairness to be able to put aside his deep seated
prejudice against the Negro.

"He charged that what the

South wanted was not mere separation but subordination,
and insisted that no 'square deal' was possible as long
as segregation existed. 1163

Public opinion in those

states maintaining racially separated schools had little
sympathy for Du Bois's opinion.
~

Niagara Movement.

The complete break with the

policies of Booker T. Washington and the development of a
more "radical" protest is marked by the call for a convention which became known as the Niagara Movement.

In

response to Du Bois's appeal, twenty-nine Negro professional men from thirteen states and the District of
Columbia met at Niagara Falls, Ontario, in June, 1905. 64
The two purposes of the movement were to call attention
to the Negro's plight and to develop an organization for
Negroes that could effectively oppose Booker T. Washington's position and leadership.

The educational goals of

the movement were included in their "Declaration of Principles," which Du Bois issued after the first convention.

63 Ibid.

64Francis L. Broderick, w. E. B. Du Bois (Stanford: Stanford University Press-;- 1959T, pp.~76.
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"Free and compulsory education through the high-school
level was set as a universal minimum, and college training, instead of being the 'monopoly' of any class or race

t was to ] be

open to talent."

65

The "Declaration of Principles" lamented the lack
of all types of facilities for Negroes.

Furthermore, it

feared that racial prejudice was increasing.
To right the wrongs, the small band urged national
aid to education, especially in the South, a return
to the "faith of the fathers," and legislation to
secure proper enforcement of the War Amendments.
Rejecting the "cowardice and apology" of the current
Negro leadership, it called for "persistent manly
agitation" as the road to liberty, for "to ignore,
overlook, or apologize for these wrongs is to prove
ourselves unworthy of freedom." To accomplish its
ends, the Niagara grggp appealed for the cooperation
of men of all races.
The Niagara Movement from the beginning was unable
to achieve its goals.

While it boasted of over three

hundred members, most did not pay their dues.

It lacked

a headquarters and organizational structure.

By limiting

its membership to the Negro elite, it never became identified with the common Negro.

65 Ibid., p. 76.
66 Ibid., p. 77.
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Not until the

formation of the National Association for the Advancement
of Colored People did the Negro get an effective organization to challenge the status quo.
Beginning

.£f. the Ii:. A. A. C. P.

The period

between the collapse of the Niagara Movement, as a recognized voice of protest, and the start of a new organization was short.

During this period, in August 1908, the

Springfield, Illinois, race riot shocked the nation.

An

editorial written by William English Walling "called for
a 'large and powerful body of citizens' to revive the
spirit of Lincoln and Lovejoy." 68

The article attracted

the interest of Miss Mary White Ovington, a New York
social worker, and Charles E. Russell, a Socialist writer,
who persuaded Oswald Garrison Villard of the New York
Evening Post to call for a meeting.

The conference was

called on February 12, 1909, in Charity Hall at Cooper
Union, New York City.

The Villard appeal was signed by

leading social reformers of the day:
Jane Addams, John Dewey, William Dean Howells, John
Haynes Holmes, Hamilton Holt, Henry Moscowitz,

67 rbid., pp. 78-79.
68.!..!?1£•, P• 90.
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Charles H. Parkhurst, J. G. Phelps-Stokes, Lincoln
Steffens, Stephens. Wise, William H. Ward, Lillian
D. Wald and Mary E. Woolley. Five Negroes besides
Du Bois joined in the "call" William L. Buckley, a
New York school principal; the Reverend Francis J.
Grimke • • • Bishop Alexander Walters of the African
Methodist Episcopal Church • • • Dr. J. Milton
Waldron, treasurer of the Niagara Movement; and Ida
B. Well~ 9 Barnett, chairman of the Anti-Lynching
League.
The inclusion of white liberals in the new Negro protest
organization contributed greatly toward its success.
Booker Washington had recognized the necessity of including white supporters in the Negro improvement movement.
The lack of white support was a cause of the failure of
the Niagara Movement.
The success of the 1909 New York meeting led to a
second meeting in 1910 at which the Negro liberals of the
Niagara Movement were invited to join the new organization to be named the National Association for the Advancement of Colored People.

The platform which was adopted

was practically identical with that of the Niagara Movement.

Thus, the N. A. A. C. P. was the child of the all

Negro Niagara Movement and of the white liberals. 70

70 Gunnar Myrdal, An American Dilemma (New York:
Harper, 1944), Vol. I, p:-s20.
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Early N. A. A. f.!_ P. legal work.

Legal activity

on behalf of Negroes began with the founding of the
N. A. A. C. P.

In spite of the lack of much organization,

a Legal Committee existed as early as 1910.

By 1913 the

requests for legal assistance required the hiring of a
full-time attorney.

This arrangement lasted only a year.

During the decade, 1910-1920, except for the one year,
the legal work of the N. A. A. C. P. was carried out by
Negro lawyers who donated their services and paid their
own expenses.

This prevented the development of an

effective legal offensive.

"Many of the appeals came from

points too remote (or too unsafe) for the Association to
reach, others came too late for the Association's efforts
to be helpful."

71

During the period of the twenties the legal activities of the N. A. A.
lack of funds.

c.

P. were extremely limited by the

The national organization was forced to

relegate most of the legal burden to its various branches.
While most Negroes needing legal help were able to obtain
it from Negro lawyers in their own states, this did not

71 william Otis McMahan, "The Litigation of the
National Association for the Advancement of Colored
People, 1910-1942" (Master's Thesis, Howard University,
Washington, D. c., 1942), p. 11.
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In 1928

produce an organized and planned legal campaign.

a legal directory was included in each issue of the
Crisis, listing lawyers who were available to Negroes
needing immediate legal help or desiring to start litigation to regain or protect their civil rights.

In 1929

the Association's finances again permitted the retention
of a paid attorney.

This arrangement was ended in 1931

by the depression.
During the early thirties the requests for legal
assistance increased.
was 2000 appeals.

72

In 1932 a conservative estimate
These appeals were channeled through

a committee made up of many well-known jurists.
the committee was composed as follows:

In 1931

Arthur B. Sping-

arn, New York, Chairman; Clarence Darrow, Chicago; Morris
L. Ernst, New York; Felix Frankfurter, Cambridge, Massachusetts; Arthur Garfield Hays, New York; James Marshall,
New York; Edward H. Morris, Chicago; T. G. Nutter,
Charleston, West Virginia; Herbert K. Stockton, New York;
73 When this committee
and Charles H. Studen, New York.
recommended legal action, it was often carried out by

72 Ibid., PP• 14-17.
73 Annual Report of the National Association for
the Advancement of Colored""'""Feople, 1931, P• 14.
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those lawyers listed in the legal directory.

In some

cases the members of the national committee donated their
professional services.
The increasing number of appeals for legal assistance necessitated the establishment of rules to limit the
number of cases in which the N. A. A. C. P. would participate.

The Association's legal activities had not been

instigated merely to offer legal aid services to Negroes.
Only by a careful selection of cases could the Association, with very limited funds, advance the status of the
Negro.

Two criteria were established to determine the

involvement of the N. A. A. C. P. in litigation.
conditions are:
ination?

2.

1.

These

Does the case involve color discrim-

Is some fundamental citizenship right of

colored people involved? 74
At this time a solution to the financial problem
appeared.

In 1930 the American Fund for Public Service,

commonly known as the Garland Fund, began negotiations
with the N. A. A. C. P. on a proposed appropriation of
$100,000 for the purpose of financing a legal offensive.

74 rb1.'d., 1932
'P• 19 •
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The negotiations were successful and the plan for the
allotment was made May 28, 1930.

75

The American Fund for Public Service had been
established in 1922 by Charles Garland.

He was a member

of a wealthy Massachusetts family and had declined to
accept $1,000,000 inheritance from his father.

A report

of the Fund released in 1931 showed that:
at the end of 1930 gifts of $1,378,000 and loans
totaling $780,000 had been made. One-third of the
money given away went to labor and radical publications • • • Other large amounts financed legal
defense in labor and radical causes, for aid to
agencies protecting Negroes' rights ,gd for the
education of working-class children.
The prospect of sufficient funds to begin an
effective legal program required a plan.

Nathan R.

Margold, the former Assistant United States District
Attorney for New York, was retained by the N. A. A. C. P.
to collect legal data and to plan the legal offensive.
The funds to be granted by the American Fund for Public
Service were -to be spent separately from N. A. A. C. P.
funds and would be under the control of Margold, who
would cooperate with the N. A. A.

75 McMahon, .£E,•
76~

.s,g,.,

c.

P. legal advisors. 77

p. 18.

York Times, May 18, 1931, 5:1.

77McMahon, loc. cit.
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In his report, Margold stated:
It is proposed that taxpayer's suits be brought to
force equal if separate accommodations for Negroes
as well as whites. The minimum cost of such taxpayer's suits, including attorney's fees, travelling
expenses, printing of briefs and other legal documents, would average $2,000 per suit. It is suggested
that seven (7) suits in the worst states, as follows,
be instituted: South Carolina, Georgia, Mississippi,
Louisiana, Florida, Alabama, Arkansas • • • •
Such taxpayer's suits, it is believed, will (a)
make the cost of a dual school system so prohibitive
as to speed the abolishment of segregated schools;
(b) serve as examples and give courage to Negroes to
bring similar actions; (c) cases will likely be
appealed by city authorities, thus causing higher
court decisions to cover wider territory; (d) focus
as nothing else will public attention north and south
upon the vicious discrimination in the apportionment
of public school funds so f,§ as Negroes are concerned,
in certain of these states.
The Margold study had been scarcely completed when
the N. A. A. C. P. was advised by the American Fund for
Public Service that the economic crisis had caused a
great reduction in the value of the securities upon which
the appropriation was based and that the amount donated
would be necessity be reduced.

This prevented the inaug-

uration of any large scale legal effort by the N. A. A.

c.

P.

It was not until 1934 that the American Fund for

Public Service was able to provide any funds for legal

78Margold Study quoted in Jack Greenberg, Race
Relations and American~ (New York, Columbia University
Press, 19591"';" P• 36.
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work.

The initial appropriation was for $10,000. 79

Later at various times additional funds were made available but ultimately amounted to only $20,700.

80

In 1939

the N. A. A. C. P. incorporated a special Legal Defense
and Education Fund in an effort to attract additional
funds for legal work.
In the meantime, Nathan R. Margold was appointed
Solicitor of the Department of Interior in 1933.

This

left the N. A. A. C. P. with Margold's recommendations
but no one to implement them.

With the funds made avail-

able by the American Fund for Public Service, the N. A.
A. C. P. retained Charles H. Houston, Dean of Howard University Law School, as Special Counsel in July 1935.

The

same year Thurgood Marshall, a former student of Houston
at Howard Law School, was retained as Assistant Legal
Counsel.

Charles H. Houston remained Special Counsel

until the end of 1938 when he returned to private practice
81
and teaching. He was succeeded by Thurgood Marshall.

79Annual Report of the National Association for
the Advancement of ColoredPeople, 1933, pp. 17-18.-80Greenberg, .2.E.• ~ - , p. 38.
81 McMahon, .2.E.• cit., p. 20.
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The attack against segregation in professional
education.

The Margold plan was hypothecated on the

expenditure of at least $100,000 for litigation against
city boards of education.

The filing of suits question-

ing the equality of the separate Negro school was intended
to dramatize the issue as well as secure judicial relief.
However, the economic effects of the depression made an
extensive revision of the plan necessary.

The strategy

developed by Charles H. Houston, armed with the Margold
study, was to attack the inequalities in graduate and
professional opportunities for Negroes.
The reasoning behind this tack appears to have been
that inequality in higher education could be proved
with ease. There were virtually no public Negro
graduate and professional schools in the South, and
judges would readily understand the shortcomings of
separate legal education • • • Since it would be
financially impossible to furnish true equality-both tangible and intangible--desegregation would be
the only practicable way to fulfill the constitutional
obligation of equal protection. Small numbers of
mature students were involved, undercutting opposing
arguments based on violence and widespread social
revolution. Finally, Negro leadership would be augmented whether th 82 e was desegregation or enriched
separate schools.
The attack on racial segregation in professional
education had begun but without success before the retention of Charles H. Houston.

In 1933 Thomas Hocutt, a

82Greenberg, .2£• cit., p. 37.
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Negro, sought to enter the School of Pharmacy at the University of North Carolina.

He was refused admittance

because of his race and brought suit.

The case was lost

on a technicality when the President of the Negro college
refused to certify the scholastic record of the plaintiff.83
The first case instituted to force entry into a
professional school after the retention of Charles H.
Houston involved the University of Maryland.

Donald

Gaines Murray sought entrance to the Law School of the
University of Maryland in the spring of 1935.

In June,

1935, the case was heard in the state court at Baltimore.
The court held that the University could not refuse to
admit Murray solely on the basis of color.
no separa t e Negro f aci·1·t·
1 ies. 84

There were

The decision of the

lower court was appealed by the University of Maryland
to the state's supreme court. In this case, Pearson y.
Murray, 85 Murray was represented by a local lawyer from
Baltimore and by Charles H. Houston and Thurgood Marshall
of the national office of the N. A. A. C. P.

83 Thurgood Marshall, "An Evaluation of Recent Efforts to Achieve Racial Integration Through Resort to the
Courts," Journal£!. Negro Education, 21: 317, Summer 1952.
84

McMahon,~- cit., p. 238.
85 169 Md.-478.
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The State of Maryland held that it provided equality of opportunity for Negroes by granting scholarships
of $200 to cover tuition costs, to qualified Negroes to
attend schools outside of Maryland.

The lawyers for the

N. A. A. C. P. contended that the tuition scholarship did
not constitute equal treatment for Murray because it did
not cover the other expenses necessary to commute to the
nearest Negro law school at Howard University or to
reside there.

While the state did not have the respons-

ibility to make educational facilities convenient, it did
have the responsibility to make them substantially equal.
The court found that:
No separate school for colored students had been
decided upon and only an inadequate substitute has
been provided. Compliance with the Constitution
cannot be deferred at the will of the State. Whatever system it adopts for legal edMgation must
furnish equality of treatment now.
The victory of Donald G. Murray offered considerable
encouragement to the N. A. A. C. P. counsels and litigation was planned against the University of Virginia and
the University of Tennessee.

In mid-August, 1935, a

request for legal aid came from Lloyd L. Gaines, who had

86 rbid., p. 488.
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been refused admittance to the Law School of the Universl·ty

Of

M.lSSOUrl.
. 87

This case became the first N. A. A.

C. P. suit which called for a redefinition of the "separate but equal" doctrine to be heard by the United States
Supreme Court.
Criticism of N. A. A. C. ~- legal program.

Many

Negroes during the early 1930's were much more interested
in improving existing Negro institutions of higher education and expanding their offerings than in securing the
admittance of Negroes to white schools.

Several years

before litigation against white professional schools
began, the desirability of attendance at white institutions was questioned.

Many reasons for not attending

white colleges were advanced:
First and foremost is the fact, that he unavoidably
acquires a white perspective--a white sense of values
• • • • The next step is that of seeing very little
if anything in all things Negro • • • • This condition is fatal. The man rapidly deteriorates into a
snob, and all race pride goes up in smoke. To W§~t
end then has all his education been? To no end!
But as time went on, Negroes became more interested
in court decisions.

Some believed that favorable court

decisions provided:

87Annual Report National Association i..2£. the Advancement .£f Colored People, 1935, pp. 17-18.
88 E. Frederick Morrow, "Nordic Education for the
Negro A Curse or a Boon?," Opportunity 9: 13, January 1931.
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not only the only effective guage of the changing
"social weather" but • • • an almost indispensable
means of making and remaking public opinion, and the
results of court action have practically never borne
out the dire predictions of the critics but rather
have proved advantageous even when the decisions we§ 9
circumvented, or even when the decisions were lost.
Some whites who supported Negro advancement regarded
appeals to the courts as undesirable.

"This unscrupulous

and fanatic zeal has within it the possibility of great
damage to the peaceful solution of interracial prob90
lems."
William H. Kilpatrick, of Columbia University,
further believed that the Negro was not in the position
to help himself, and that any action by Negroes could
only increase racial tensions.

"Since the control of

affairs lies essentially with the dominant groups, the
initiative to remedy these evils is a duty properly
devolving upon them [whites] • 11 91
, In spite of criticism, the N. A. A. C. P. continued
its legal attack.

The case against the University of

89charles H. Thompson, "Court Action the Only
Reasonable Alternative to Remedy Immediate Abuses of the
Negro Separate School," Journal of Negro Education 4:426,
July 1935.
90 william H. Kilpatrick, "Resort to Courts by
Negroes to Improve Their Schools a Conditional Alternative," Journal of Negro Education 4:418, July 1935.
91 Ibid.
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Tennessee was lost on the technical point that administrative remedies had not been exhausted.

The case against

the University of Kentucky resulted in the establishment
of "a makeshift engineering course at the Negro college." 92
Only the University of Missouri case, which will be
covered in a separate chapter, reached the United States
Supreme Court.
Summary.

Negro institutions before the 1920's

were more frequently of secondary grade than of college
level.

Only a few Negro institutions, such as Howard

University, compared favorably with white institutions.
The widespread acceptance of Booker T. Washington's
concept of industrial education caused many Negro public
colleges to be vocational and secondary schools rather
than colleges.

The private Negro college emphasized the

classical curriculum, which did little to help the Negro
in economic advancement.
The study partially financed by the Phelps-Stokes
Fund in 1916 started a trend which resulted in the
gradual improvement of Negro higher education during the
1920's.

The improvement was indicated by the increased

number of Negro institutions meeting the standards of

92 Thurgood Marshall,££· cit., p. 318.
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accrediting agencies.

While undergraduate opportunities

were improved, graduate and professional opportunities
were limited to a few institutions.
In Missouri the creation of Lincoln University
from Lincoln Institute reflected the national trend of
improvement in Negro higher education.

While the improve-

ment in Missouri was considerable, the facilities at
Lincoln University were not up to the standard and scope
of the University of Missouri.

Separate facilities

existed but they were not equal.
The development of a protest against the "separate
but equal" doctrine began with opposition to the compromising approach of Booker T. Washington to racial problems.

The leading figure in the development of the voice

of protest was

w.

E. Burghardt Du Bois.

The organized

protest to the status quo in race relations began with
formation of the Niagara Movement in 1905.

Because of

internal difficulties and lack of white support, the
Niagara Movement was not successful.
The birth of the National Association for the
Advancement of Colored People in 1910 marked the beginning
of an effective interracial organization to advance the
status of the Negro.

From its founding until the early

1930's, the N. A. A. C. P. legal activities were severely
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limited by the lack of funds.

In the 1930's the American

Fund for Public Service granted funds which started a
full scale legal offensive by the N. A. A. C. P.

Although

the funds were less than anticipated, they made possible
the retention of two full time Special Counsels, Charles
H. Houston and Thurgood Marshall.

Under the direction of Charles H. Houston, a legal
attack was begun against the inequalities in professional
education for Negroes.

The N. A. A. C. P. won a case

against the University of Maryland.

This case was signif-

icant, but was not binding on any other state since the
ruling came from the Supreme Court of Maryland.

Not

until the University of Missouri case did the United
States Supreme Court reconsider the "separate but equal"
doctrine.

CHAPTER IV
NEGRO EDUCATION IN MISSOURI
It is unfortunate that the history of education in
Missouri has never received the scholarly attention that
it deserves.

Studies have been made which examine various

aspects of its growth, but a comprehensive work does not
exist.

The published general histories of Missouri offer

only slight help to the student of educational history.
The principal primary sources for the educational history
of Missouri are the Annual Reports of the State Superintendent of Schools, reports of city boards of education,
state statutes and the constitutions of Missouri, and the
reports of public and private agencies interested in
education.
Fortunately, Negro education in Missouri was surveyed in 1946 by Robert Irving Brigham1 at the University
of Missouri.

This dissertation is broad in its scope and

1 Robert Irving Brigham, "The Education of the
Negro in Missouri" (unpublished Doctor's dissertation,
University of Missouri, Columbia, 1946).
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places developments in their national perspective.

Brig-

ham's study covers the period before 1940, and gives
little attention to the then current problems of Negro
education.

"No wide acquaintance with current conditions

and practices in schools for Negroes is assumed • • • •
Nor does this paper desire to attempt to expose startling
discriminations against the Negro in Missouri." 2

Only

brief mention is made of the Gaines case, and its full
implications are not considered.
Brief studies of specialized aspects of Negro
education have been made by candidates for the Master's
degree at various schools.

They are:

"The Status of the

Negro High School Teacher in Missouri, 113 "The Development
of the Negro Public School System in Missouri, 114 and "The
Development of Higher Education for Negroes in Missouri." 5

2 Ibid. , p. 6.
3 P. R. Powell, "The Status of the Negro High
School Teacher in Missouri" (unpublished Master's thesis,
Indiana State Teachers College, Terre Haute, 1933).
4

Henry s. Williams, "The Development of the Negro
Public School System in Missouri" (unpublished Master's
thesis, University of Chicago, 1917).
5 Bertha J. McMurdock, "The Development of Higher
Education for Negroes in Missouri" (unpublished Master's
thesis, Howard University, Washington, D. c., 1939).
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The only published history of a Negro educational
institution in Missouri is a history of Lincoln Universl·tY• 6

This was written by Dr. W. Sherman Savage, former-

ly of the Lincoln University faculty.
The story of Negro education in Missouri has been
only partly recorded.
available writings.

There exist many gaps in the
The purpose of this chapter is not

to recount the development of Negro education in Missouri,
but to provide an historical perspective for the development of the Gaines-Bluford litigation.
Pre-Civil War education.

During its formative

period Missouri attracted a considerable number of slave
owners.

The passage of the Northwest Ordinance of 1787,

which prohibited slavery in the Northwest Territory, made
Missouri the most northern area in the mid-west that was
then attractive to slave owners.

By 1799 the St. Louis

area had an average of one slave for each white family. 7
The desire of Missourians to protect the institution of
slavery by prohibiting free Negroes from entering the
state was the cause of the delay in the attainment of
statehood.
6 w. Sherman Savage,~ History .£f Lincoln University (Jefferson City: New Day Press, 1939).
7Louis A. Houch, Histor! of Missouri, (Chicago:
R.R. Donnelley and Sons, 1908 ,Vol. II, p. 241.
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The state constitution of 1820 provided that
schools should be established in each township "as soon
as practicable and necessary, where the poor shall be
taught."

8

Because of public hostility to public educa-

tion, school legislation was not adopted until 1825.
"This provided that Congressional townships form a district to be controlled by the County Court.

In this

district schools should be maintained and supported by
leases of school lands, penalties, fines, and forfeitures."9
These schools were poorly financed and, except in
a few places such as St. Louis, typical of the unlettered

frontier.
The sums received • • • were small, • • • [money]
from the state amounting in the most prosperous year
to less than seventy thousand dollars, a mere drop in
the bucket • • • • [There 1 was a feeling of prejudice
which still lingered in certain quarters against the
use of schools that were wrongly called "free", the
cause of public education was in anything but a
flourishing condition. In some portions of the State
• • • schoolhouses were necessarily few and far
apart; and in those regions where they were more
common, they were often "nothing more than log huts,
unplastered and unceiled, with chimneys constructed
of sticks, mud, and straw, and without school furniture, unless long backless benches, made of inverted

8 constitution o f ~ State of Missouri, 1820,
Article VI.
9 Brigham, .2£• cit., p. 61.
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puncheons, and wide planks fastened to the wall for a
writing desk, can be called furniture." Rude and
unsuitable as these buildings would now be considered
• • • they were in keeping with the qualifications of
the teachers and the elementary character of the
instruction given. Webster's Speller and Pike's
Arithmetic were the text-books in general use, and
when a boy had "been through" these, and was able to
write "fine hand", his education, so far as these
primitive institutio£o were concerned, may be said to
have been completed.
Public elementary education in Missouri before the
Civil War was not popularly supported.

In spite of the

difficulties, between 1833 and 1861 slow progress was
made toward the goal of a more adequately supported and
supervised school system.

However, it was not until

after the Civil War that the goal was in sight. 11
In a slave frontier society lacking educational
opportunities for whites, it is not surprising that Negro
educational opportunities barely existed.

However, the

status of the Negro slave in Missouri was quite different
from that in the deep South.

The close proximity to free

territory in Illinois, Iowa, and Kansas made escape from
harsh conditions easier than in the cotton states.

The

agricultural life of Missouri was based on the small farm
rather than the plantation.

This resulted in the absence

lOLucien Carr, Missouri: A Bone of Contention
(New York: Houghton, Mifflin and-Co., 1888), pp. 236-237.
11 Brigham, ££•.£!!•,PP• 62-63.
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of large gangs of slave laborers and the accompanying
fears of slave revolts.

In Missouri, "the slaves were

used as domestics, especially in the cities; they helped
clear the land; they worked as deck and cabin boys on the
river boats; they labored in the lead mines; and they
worked about the towns and cities much as Negroes do
today."

12
In his study of slavery in Missouri, Harrison A.

Trexler 13 finds that the institution of slavery in Missouri, because of its distinctive character, did not
produce the fears of slave revolts as early as the fear of
these revolts was found in the more southern states.

The

passage of laws in the various slave states prohibiting
the education of the Negro increased in direct proportion
to the threat of slave insurrections.

During the 1830 1 s

the abolition movement took firm root, and by the 1840's
the agitation over the slavery issue became intense.

In

much of this period of rising tension, Missouri continued
to allow Negroes to be taught.

Most slaves who learned

to read or write learned from members of the owner's
family.

Brigham reports that the first schools that

12 I b.d
l
. , P• 25.
13 Harrison A. Trexler, Slavery in Missouri, 18041865 (Baltimore: Johns Hopkins Press, 1914), pp. 81-82.
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accepted Negroes were those operated by religious organizations.

The Catholic Sisters of the Sacred Heart main-

tained free day schools at St. Charles and Florissant.
These instructed Negro and half-breed Indian children.
Protestant groups also showed an interest in Negro education.

As early as 1818 a Baptist Sunday School for

Negroes operated in St. Louis.

This Sunday School became

the basis of the Negro Baptist Church, which was organized
in St. Louis about 1827. 14

In 1825 a writer found that

there was "among the slaveholders of Missouri a growing
disposition to have the blacks educated, and to patronize
Sunday Schools for the purpose."

15

By the late 1840 1 s people in Missouri were becoming
more fearful of Negro insurrection.

On February 16, 1847,

a statute prohibiting the teaching in schools of Negroes
and mulattoes to read or write, was approved by the
General Assembly of Missouri.

There were no exceptions.

"No person shall keep or teach any school for the instruction of negroes of mulattoes, in reading or writing, in
this State. 1116

It can be safely assumed that this law

14 Brigham, £12.· cit., p. 69.
15 J. M. Peck, Forty Years of Pioneer Life (Philadelphia, American Baptist Publishing Society-;-rs64),
p. 210 quoted in Brigham, p. 69.
16Laws o f ~ State

.£f. Missouri, 1847, p. 103.
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brought to an end the educational opportunities for
Negroes provided under the sponsorship of religious
groups.

It can also be assumed that Negroes did occasion-

ally overcome illiteracy through their own efforts or the
efforts of humane masters.
There was in Missouri a considerable use of the
practice of hiring out slave labor.

This resulted in

less strict supervision of the slaves.

Frequently

slaves were allowed to earn a little money of their own
through odd jobs performed after the ordinary day's work.
Although it was illegal to teach Negroes in school "many
slaves did learn to read, taught by children, by mistresses, by religious masters, by the men who were teaching
them trades. 1117

The vast majority of Missouri slaves did

not attempt to overcome their illiteracy, nor were they
usually encouraged to do so.
The most significant educational opportunity for
Negroes in Missouri was apprenticeship.

The apprenticing

of young slaves to tradesmen solved the problem of a
surplus of slave labor in the household and on the small
farm.

Furthermore, after the period of training, the

skilled slave would return to his owner an annual sum in

17Brigham,
·
.212,• ~. t- , P• 78 •
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cash.

The apprenticed slave who worked well at his trade

and returned a good fee to his owner was allowed much
greater freedom than the slave of the deep South.
Reconstruction in Missouri.

Even before the end

of the war, there was a beginning of Negro education.
The most important agency to work with Negroes in Missouri
during the war was the Western Sanitary Commission.

This

organization was created on the order of General John C.
Fremont at St. Louis in 1861.

Its original purposes were

to care for the wounded and support troop morale.

As

early as 1863, it provided text books and teachers for
colored troops training at camps in the state.

By 1864

the Commission's activities had been broadened to include
schools for colored children.

The greatest development of

elementary and high schools for Negroes occurred in St.
Louis.

By 1865 there were in the city a colored high

school with fifty to sixty students and five elementary
schools with about four hundred students.

These schools

were financed by private donations and by the Western

.
Cornrn1ss1on.
.
.
18
S anitary
Missouri was the first slave state to free its
slaves and to provide for their education at public

18 Ibid., PP• 80-81.
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expense.

An ordinance was adopted on January 11, 1865,

which read, "hereafter in this state there shall be
neither slavery nor involuntary servitude • • • and all
persons held to service or labor as slaves are hereby
declared free. 1119

Article Nine of the state constitution

of 1865 provided:

"Separate schools may be established

for children of African descent.

All funds provided for

the support of public schools shall be appropriated in
proportion to the number of children, without regard to
color. 1120
The implementation of the constitutional provision
to provide educational opportunities for all was met by
the twenty-third General Assembly in 1864-1865.

The law

required school boards to establish separate schools for
colored children whenever the school enumeration showed
twenty colored children within the district.

The law

further required that such Negro schools could be discontinued only when the enumeration fell below twelve.

Any

district which was not required to maintain a separate
Negro school was directed to send its colored children to
the Negro school in the adjoining district if one was

19General Statutes.£[ Missouri, 1865, pp. 46-47.
20Missouri Constitution, 1865, Article IX, Section

II.
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maintained there.

The act required that the separate

school "be equal to others of the same grade in their
respective townships, cities and villages •
The pronouncement of the legislature did not produce immediate improvement in educational opportunities.
The State School Superintendent in 1868 found many areas
of the state uninterested in education.
it must be confessed that in some portions of the
State there is the most unaccountable indifference
• • • and disregard of every motive and means of
public instruction. With every facility for improvement most generously provided; with growing population and wealth; with the most fertile soil and
genial climate, and the richest endowments--yet deep
and disheartenin~ 2 apathy upon all educational interests is evident.
In 1869, during the administration of the Radical
Republican governor, Joseph Washington McClurg, the
legislature amended the school law of 1867.

The new act

provided that separate schools should be maintained when
the school enumeration showed more than fifteen colored
children.

These separate schools could not be discontin-

ued unless the number of children in attendance fell below
ten.

Furthermore, school districts were allowed to join

21 General Statutes of Missouri, 1865, p. 262.
22 Report .2!, the Superintendent of the Public
Schools .2!, .~
State ..2f Missouri, 1868, p. 9.
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to form colored schools when the individual districts
were not required to maintain their own separate colored
schools. 23
The basic problem in all Missouri education at this
time was the lack of public interest in small towns and
rural areas.

Only in the larger urban areas were the

prospects for public education very bright.
In 1870 the report of the United States Commissioner of Education stated that real progress was being
made in Negro education in Missouri.

"This State has a

larger proportion of schools for colored children than
any former slave State.

Opposition to the education

of the colored people is rapidly disappearing.

Their

rapid improvement and good conduct help to disarm prejudice.1124

The comparison of Negro schools in Missouri to

those in the other former slave states does not of course
indicate that these schools were adequate, if compared to
the schools for whites.
Redemption Missouri style.

During the period from

1871 to 1874 under the State Superintendency of John
Moneith, educational facilities for whites and Negroes
23 Laws o f ~ State of Missouri, 1869, P• 86.
24 Report £f ~ United States Commissioner of
Education, 1870, p. 202.
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made steady improvement.

By the last of the 1870's, how-

ever, few advocated extensive Negro education.

The State

Superintendents of Education took less interest in the
Negro and the educational opportunities available to him.
Negro education was left to the local school districts.
The line of approach is readily recognized: first
assurance that the law that exists will be kept; then
accusation of outsiders who try too drastically to
enforce it; and finally the statement that local
talent can handle the situation so that he formerly
grieved [Negro] will "make no trouble."

25

In 1873 Missouri was again under the control of
the Democratic party.

These conservatives began a move-

ment which had the goal of decentralizing power, accrued
during the immediate post-Civil War period, from the
state government.

The power of the State Superintendent

of Schools to levy taxes and establish Negro schools
where local authority was remiss was abolished.

The only

thing that prevented an even greater reduction in Negro
education than actually occurred was the fact that the
Negro educational system "had grown up so conjointly with
the late developing white system, that it could not be
stopped in its inevitable advance." 26

25 Brig
· h am, .2E.. .£:!:..._.
. t , p. 88 •
26 Ibid., P• 89.
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The political shift back to the Democratic party
in Missouri also produced a new state constitution.

The

constitution of 1875, as had that of 1865, provided that
separate schools should be established for children of
"African descent."
By 1875 the separate Negro school was well established in the larger urban areas such as St. Joseph,
St. Louis, and Kansas City.

However, in those school

districts with only a few colored children, there was
determined opposition to the establishment of a dual system of schools.

Despite the requirement for the estab-

lishment of separate schools when the school enumeration
showed fifteen or more colored children, the law was
generally ignored in rural areas.

The State Superintend-

ent complained:
The methods adopted for evading the law, and escaping
punishment are varied and ingenious. First, there is
a failure to enumerate a sufficient number of colored
persons of school age, before the convening of the
annual meeting • • • • After the annual meeting,
when the directors are appealed to, they require the
production of evidence • • • • After this delay,
they require time to "look into the law" • • • •
The negroes becoming impatient, they are then told
that it is too late to do anything for that school
year, and that they must be disappointed, because of
their neglect to attend to the matter of enumeration
previous to the annual meeting • • • • Sometimes the
directors promise well, and then are unable to find~
teacher; or they can't agree with the colored people
as to the location of the schoolhouse site, etc., etc.
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Thus the year elapses, a new board that knows nothing
of the promise or work(?) of the old board is
elected, and the same course (with sometimes 2 , little
variation to suit the emergency) is pursued.
The presence of a very small Negro population in
most areas of rural Missouri, coupled with white indifference which changed to hostility as feelings of Anglo-Saxon
superiority and Negrophobia increased toward the end of
the 19th century, did not offer encouragement for very
rapid progress in the education of the Missouri Negro.
The interest of the early post-Civil War State
School Superintendents in Negro education faded, and the
Negro was left on his own.

The period from the middle

1880 1 s to about 1915 was characterized by a general neglect of the separate colored schools.

The reports of the

State School Superintendents only reported enumeration
data on the colored schools.

The articles frequently seen

in the earlier reports advocating improvements in the
colored schools no longer appeared.
While the separate colored school was the general
practice at this time, the racially mixed school was
legally permitted.

In some counties where the Negro popu-

lation was very small, the county superintendents encouraged the school boards to educate the races together.

27 Twenty-Ninth Report of the Public Schools of the
State of Missouri, 1879, pp. 18-19.
-
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Some few counties educated their small number of Negroes
with whites in the public schools. 28

With the increasing

feelings of racism, this "social mixing" could not be
permitted.

The Thirty-Fifth General Assembly of Missouri

took legislative notice of this situation and passed
legislation in 1889 to prohibit the racially mixed school.
Separate free schools shall be established for the
education of children of African descent; and it shall
hereafter be unlawful in the public schools of this
state for any colored child to attend any white sc~~ol,
or for any white child to attend a colored school.
In spite of the neglect, the Negro schools in Missouri made slow progress.

To be sure, the number of

Negro schools reached its peak about 1900, then declined
until about 1915.

However, the principal cause for this

trend in Missouri was the increasing urbanization of the
Negro.

With the colored population being concentrated in

cities, educational opportunities for the Negroes
increased.

The operation of a dual system of education

is economically justified only where the minority group
is large enough to permit efficient operation of its
schools.

The concentration of Negroes in cities also

enabled the separate colored schools to approach more

28 Brigham, .££· cit., p. 85.
29Laws of Missouri, 1889, p. 226.
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nearly the quality of the white schools.

This is especi-

ally evident in the Negro high schools of St. Louis and
Kansas City.

By 1912, Sumner High School in St. Louis and

Lincoln High School in Kansas City were listed among the
first class high schools of the state.

In this same year

Sumner High School was included in the accredited list of
the North Central Association of Colleges and Secondary
Schools.

30

The period from 1886 to 1915 was one of con-

solidation rather than of numerical growth.

In 1886 the

school enrollment in Negro schools was 29,125, while in
1915 it was only 28,632.

"There was a slow and steady

concentration and strengthening of Negro schools despite
the drop in enumeration and enrollment.

Those Negroes

who were going to school were receiving better schooling
(than previously]. 1131

The principal source of difficulty

in providing educational opportunities for Negroes in
Missouri was the distribution of the colored school population.

The migration of Negroes from the deep South

beginning in 1915 caused a rapid increase in the Negro
population of the urban area, but the rural Negro population remained the same or decreased in most areas.

3 oBrig
. h am, .£E,• .£_•,
.t
pp. 1 0 5-114.

31 Ibid., p. 117.
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Improvement in the 20th century.

In 1921 the first

Negro became a member of the Missouri General Assembly.
Walthall M. Moore, a Republican, represented the Sixth
district in the city of St. Louis.

He was born in Alabama

in 1881 and migrated with his family to St. Louis in 1896.
Because of Moore's efforts, interest in Negro education
was reawakened.

House Bill 487, which created the posi-

tion of State Negro Inspector of Schools, was approved in
March, 1921, after having been introduced by Moore.

32

In

this same legislative session a bill was passed authorizing the establishment of colored high schools in all
counties in Missouri with a total population of between
one and two hundred thousand.

Pending the building of

the Negro high school required by the bill, such counties
were to provide for the out-of-county tuition of Negro
students of high school age. 33

Where the Negro population

was small, this established the practice of bussing
colored high school students considerable distances,
rather than building colored high schools.

For example,

until the 1954 United States Supreme Court decision, the
few Negro high school students from Rolla, in Phelps

32Laws

.2!.

Missouri, 1921, pp. 640-641.

33 Ibid., pp. 611-615.
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County, were transported daily to Lincoln University High
School in Jefferson City, almost sixty-five miles away.
The success of Representative Walthall M. Moore
was insured by a changing white attitude toward Negro education.

During the years immediately following World

War I, public opinion became alarmed over the rise of
bolshevism.

The "Red Scare" caused the State Superintend-

ent of Schools to write in a letter sent to all county
superintendents:
There are not as many colored schools as there should
be and there are some school boards who feel that
these people should not be given a school if it can
possibly be avoided. But in self-defense, if for no
other reason, my dear superintendent, should we not
make every effort possible to educate the colored
people who are among us? If they are not given the
opportunities of an education, we are confronted with
the situation of having in our midst a great many
illiterate individuals. Illiteracy, whether among
the white or black races or any other race, breeds
contempt for law and order and lays the foundation
for anarchy and bolshevism. Let us plead with our
boards to do justice to the colored man, at least to
comply with both the spirit and the wo 3 of the law.
It is an experiment well worth trying.

a

As had been true earlier, the greatest inequalities
of educational opportunities for colored children were in
those school districts where the Negro population of
school age numbered less than fifteen.

Here there was

34seventy-Second Report of the Public Schools of
the State 2f Missouri, 1921, p. 161.
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usually a complete lack of educational opportunities, or
facilities of a limited nature.
Six Missouri counties have no .negro persons at all,
sixteen other counties have less than ten, forty
counties have only seven hundred negro population,
with 243 children in groups of from 1 to 8, 12 and 14,
not enough for the legal 15 for starting a colored
school. Neither, in many counties, do the boards of
education feel financially able to run two public
schools. Missouri's poor school districts cannot
maintain separate race 3 ~chools except at great disparity and inequality.
In these rural areas with a small colored population often
no education was available to Negroes.

"Several hundred

colored children [ are provided] unfortunately with no
public school privileges.

These necessarily are growing

up as illiterates and will be the future burden of all
concerned. 1136

This wide difference between the education-

al opportunities for the urban and rural Negro in Missouri
is reflected in the literacy figures.

Illiteracy among

Missouri's urban Negroes was 9.6 per cent and among rural
Negroes 20.6 per cent.

Thus the obvious conclusion was

that "from an educational point of view, the negroes of
the city are better cared for than those in the rural
districts. 1137
35 seventy-Fifth Report .2f. the Public Schools o f ~
State of Missouri, 1924, p. 195.
36 Ibid.
37 Ibid., p. 198.
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Through the efforts of the various Inspectors of
Negro Schools, the deficiencies of educational opportunities for Negroes were kept before the public in the
annual reports.

In 1928 Nathan B. Young, former president

of Lincoln U~iversity, became Inspector of Negro Schools.
As president of Lincoln University, Young had struggled to
raise its standards to meet the requirements of the North
Central Association.

Because of his definite ideas about

education which he was not willing to change, he was
removed by the board in 1927. 38

The efforts of such a

man gave real hope for raising the colored elementary and
high schools to a more equal status.
In 1928 Mr. Young reported that there was real
interest among school people in finding practical solutions to the problems of colored education.

While im-

provement had been made, there was still much to be done.
Missouri makes adequate provision for elementary and
secondary training for about fifty percent of her
Negro children. For the remaining fifty percent she
makes provision for such training ranging from fair
to none at all. By adequate is meant equal to those
offered white ~§ildren of the same district as required by law.

38 w. Sherman Savage,~ History of Lincoln University
(Jefferson City: New Day Press, 1939), p. 208.
39 seventy-Ninth Report .2f. ~ Public Schools
State of Missouri, 1928, p. 327.

.2f. the
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To correct the deficiencies in opportunity, Young recommended legislation which would make "it mandatory upon
school officials to provide schools

• or pay trans-

portation and tuition charges for these children to attend
other Negro schools."

40

The Fifty-Fifth session of the General Assembly of
Missouri took note of the recommendation and amended the
school law.
Henry

s.

This statute, which was signed by Governor

Caulfield (Republican) in June, 1929, required

the establishment of a separate Negro elementary school
when the enumeration showed eight colored children.

If

the number was less than eight, the children were entitled
to attend the nearest colored school with transportation
and tuition costs being paid by the school district in
which they lived. 41
Opinions.£!!. public education in Missouri.

Another

significant development in Missouri for both white and
colored education was the extensive educational survey
conducted by the Division of Field Studies of the Institute of Educational Research of Teachers College, Columbia

41 Laws of Missouri, 1929, pp. 382-383.
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University.

The survey was under the direction of George

D. Strayer and N. L. E. Engelhardt.

They found that

colored children in Missouri utilized the educational
facilities available to them as fully as did the white
children.

The problem which existed did not result from

a lack of interest among Negroes, but rather a lack of
available schools.

In the large urban areas of Kansas

City and St. Louis, where forty-six per cent of the
Negroes lived, the facilities for the two races were
equal.

"Such differentiations as exist are due entirely

to an effort to adopt the.
the needs of the pupils.« 42

educational offering to
In the smaller cities and

towns, where approximately one-fourth of the state's
Negroes lived:

"Educational opportunities • • • although

not nearly so adequate as in St. Louis and Kansas City
are, nevertheless, tolerable in comparison with the very
meager educational offerings for white children in the
same communi. t·ies. "43
As in the past, the rural colored school was the
blight of the state's dual education system.
In these schools, if they may be so called, educational opportunities are practically non-existent • • • •

42 Eightieth Report of the Public Schools of the
State of Missouri, 1929, p. 122.
43 Ibid.
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The teacher, usually a young and immature girl, has
had little if any training above high school and frequently not so much. The building is usually a miserable shack totally unfit for human habitation. Textbooks and reference books are scarce and usually
dilapidated. They are unsanitary, totally unattractive and generally unsuitable • • • • In none of the
Negro rural schools visited by members of the survey
staff was there 4 ~ny evidence of an effective educational program.
These completely separate and unequal schools enrolled
almost 10,000 of the state's 37,000 Negro school children.

45
In their summary of the broad subject of public

education for both races in Missouri, Strayer and Engelhardt found that existing conditions were, in most areas,
quite poor.
Educational opportunities are adequate in only a few
school organizations in Missouri. In most of the
schools of the state, the type of organization is
non-progressive and ineffective; professional leadership and supervision are lacking; curricular offerings
are narrow and formalized; methods of teaching are
antiquated; textbooks in many cases are unsuitable;
materials of instruction are scarce; atypical children
are not provided for; rural schools are generally
weak; and negro schools 46 except in the large cities,
are wholly ineffective.
Public education in Missouri entered the 1930's
with much to be done.

4 4 ~ . , P• 123.
45 Ibid.
46 rbid., P• 124.
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this period made progress more difficult than ever before.
In those states with dual education systems, the Negro
schools felt the effect of the depression first.

In a

period of general financial depression the effects are
first felt by those who are least able to resist.

In the

deep South the Negro had no powers of resistance.

How-

ever, in Missouri he was not disenfranchised and was
represented in the state legislature.
During the depression years slow progress was made
in Missouri to meet the educational needs of its colored
citizens.

While much remained to be done to create sub-

stantial equality, outside observers found Missouri a
leader of those states maintaining a dual education system.
Charles

s.

Johnson commented favorably on the declining

Negro illiteracy rate in the state.

47

Horace Mann Bond

congratulated Missouri on its efforts to meet the educational needs of the growing Negro population in the cotton

.
48
coun t ies.

Carter Woodson, in his denunciation of Negro

47
Charles s. Johnson, The Negro in American Civilization (New York: Henry Holt and Co., 1930), p. 233.
48 Horace Mann Bond, The Education of the Negro in
the American Social Order (New York: Prentice-Hall, 1934),
pp. 256-257.
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education in America, praised St. Louis as one of the few
places where Negro educational needs were being met. 49
The basic problem in the education of Missouri's
Negro population resulted from its distribution.

While

educational opportunities in the cities were quite adequate, it was the Negro in rural areas who suffered.
Kansas, which had a similar population distribution problem, had solved the problem by requiring segregation in
cities over 150,000 but prohibiting it in smaller areas.
This created a dual system where it could be efficiently
operated but prohibited it where it could not.

A similar

plan could have helped solve Missouri's dilemma, but
public opinion in Missouri undoubtedly prevented such a
solution.
Brigham very adequately summarizes the problem of
Negro elementary and secondary education in Missouri:
The important question is this: given a minority of
little better than six per cent, with two-thirds of
this centralized in two larger and several smaller
metropolitan districts, can any State Superintendent
of Schools offer to the remaining third, scattered
through some thirty counties, an education comparable
to that offered the white majority in the same territory? Regardless of graphs, columns of figures, or
dramatic pictorial presentation, the problem of Missouri's educational system remains unsolved while a

49Carter Woodson, The Miseducation of the Negro
(Washington, D. C.: Associated Publishers,1933), P• 134.
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small sector of the Negro minority remains thinly
scattered over a wide area or, from another point of
vie~, wh~Oe segregated schools remain in these
regions.
Negro higher education.

The small Negro population

also created problems in higher education.

Among the more

difficult was the lack of qualified students for college
level work.

This situation, by necessity, made much of

the "college" work done in Negro institutions really of
an elementary and secondary nature.

Because of the small

colored population, the state was unwilling to support a
Negro institution of higher education until 1879.
The development of Negro higher education can conveniently be divided into the private and public sector.
The former contributed relatively little because of inadequate support and constant financial problems.
Missouri has had only two privately operated Negro
colleges, both of which were founded by religious denominations.

George R. Smith College was founded by the

Freedman's Aid and the Southern Educational Society of
the Methodist Episcopal Church.

The institution was made

possible by a donation from the daughters of General George
R. Smith, the founder of Sedalia, Missouri.

The school

opened in 1894 and was prepared to offer education to

SOBrigham, .£E.· cit., p. 161.
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Negroes from the fifth grade through college.

The college

level work was largely of the classical tradition, but it
did include such sciences as chemistry, geology, physics,
botany, and psychology in its catalogue.

The catalogue

was quite impressive for a school with a faculty of seven
members. 51
The discipline at the school was quite strict, and
a semblance of militarism was maintained by student uniforms.
The college uniform for boys is made of Navy blue
flannel cloth; sack coat in style, with brass state
buttons. The college Guards form a Company of fine
looking men. The Uniforms for girls is plain dark
blue flannel cloth dress goods, made plain with
basque, trimmed around the collar and cuffs w!~h gilt
braid. Extravagance in dress is not allowed.
The school operated with constant financial problems.

Its

work of spiritual redemption was deemed worthy of support
in the Prospectus.

"We are located in the midst of

200,000 colored people who are at a great disadvantage
The gambler, the lottery and the rum traffic victim.
th em on every h an.
d "53
ize

51 Prospectus George R. Smith College, 1894-1895
(Misc. Sedalia File, Mo. Historical Society, Columbia,
Missouri), pp. 1-20.
52 Ibid., p. 42.
53 Ibid., p. 50.
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The 1916 study of Negro schools published by the
United States Bureau of Education reported that George R.
Smith College was in practice a primary and secondary
school.

"The so-called college classes continue the

secondary work.

The small teaching force and the prepara-

tion of the pupils do not warrant the effort to maintain
college classes." 54

The report recommended that the

institution emphasize its elementary and secondary work.
Further it recommended, "that no attempt be made to do
college work." 55
The college continued its existence until a fire
completely destroyed it in 1924.

Although the building

was insured for $45,000, it was not rebuilt. 56
The other colored denominational college in Missouri was founded by the Baptists.

This institution was

founded in 1890 at Independence, Missouri, by sixteen
Negro Baptist ministers under the name of the Missouri
Baptist Theological University.

The next year, 1891, the

school moved to Macon, Missouri, and became Western

54u. s. Department of the Interior, Negro Education:
A Study o f ~ Private and Higher Schools f££. Colored
People i n ~ United States. Washington, D. C.: 1917
(Bulletin, 1916, No. 38), Vol. II, P• 385.
55 Ibid., P• 386.
56 Brigham, .2£• cit., pp. 172-173.

142
Baptist College.

The school was founded on a shoe string,

its principal support coming from the Negro Baptists of
Missouri.

The 1916 survey found Western College "an elab-

orate organization, with academic, college-preparatory,
college, theological and industrial departments • • • outlined in the catalogue.

Only the elementary grades and

one secondary course enroll pupils, however. 1157
The school remained in Macon until about 1920 when
it moved to Kansas City.

During the decade of the twen-

ties, Western College provided elementary, secondary, and
teacher training education.

Enrollment figures are not

available, but all indications point to a small very poor
school.

By 1931 the college published its catalogue on

. mimeograp
.
h mac h"ine. 58
th eir

The financial strain of the

middle 1930's caused the school to close.
reopened as Western Seminary.

In 1937 it

Under this title it offered

Baptist Theological training, high school, and junior
college work.

The growth of Lincoln University, at Jef-

ferson City, and the establishment of Lincoln Junior College in./2.936 at Kansas City gave Western Seminary tax
supported competition that it could not meet.

57u.

s.

By 1945

Dept. of Interior,~- cit., 1916, Vol. 2,

p. 383.
58 Brigham, ~- cit., pp. 176-181.
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Western was described:

"as it exists today, ( i t ] has no

vitality, no raison d'etre.
existence • •

It lives on a hand to mouth

The last issue of Patterson's Ameri-

can Education Directory, 60 which includes Western Seminary,
is the 1950 volume.

The 1951 edition does not list it.

The public sector.

Higher education for Negroes in

Missouri was first conceived of by men who made up the
62nd and 65th Colored Infantries during the Civil War.
While stationed in Texas, a committee was formed to collect funds for such a project.

After returning to Mis-

souri in 1866, the group incorporated as Lincoln Institute
in Jefferson City.
t WO

Classes began in September, 1866, with

pUpl· 1 s. 61

During the years that Lincoln Institute operated
as a private institution, there was a constant financial
problem.

Because of the need for better teachers in

Missouri's colored schools, the State Superintendent of
Education recommended state help for Lincoln Institute in
1872, 1873, 1876, and 1877.

The recommendations suggested

59 Ibid., p. 186.
60 Patterson's American Educational Directory

(Chicago: Field Enterprises, 1950), p. 295.
61 w. Sherman Savage, .2E.· cit., pp. 1-9.
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a financial subsidy for the institution, while it would
remain in private hands.

In 1879 the General Assembly

appropriated $15,000 for Lincoln Institute.

Governor John

Smith Phelps opposed the appropriation as illegal because
the school was private.

This problem was solved when the

Board of Trustees with Governor Phelps as president
executed a deed transferring the property of Lincoln
Institute to the state.

In this way Lincoln Institute

became one of the state normal schools. 62
During the years up to the 1920's, Lincoln Institute made slow but steady growth.

As a teacher training

institution, it granted a Bachelor of Pedagogy degree to
those who completed a 60 hour course.
persons completed the program. 63

In 1920 eighteen

This was a real improve-

ment over the situation reported in 1916 when there were
no students doing college grade work. 64

In the period

following World War I, as mentioned earlier, there had
been an increased interest in Negro education.
affected Lincoln Institute.

This also

The Revised Statutes of

Missouri of 1919 provided the legal basis for future
62 Brigham, ~- cit., pp. 193-202.
63 seventy-First Report of the Public Schools of
the State of Missouri, 1920, p:-139.
64 u.
p. 381.

s.

Dept. of Interior,~- cit., 1916, Vol. 2,
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growth at Lincoln Institute.

The law provided that the

Board of Lincoln Institute:
may, from time to time, and as the growing necessities • • • demand, introduce such studies as are
pursued in the academic department of the state university; shall employ necessary instructors; shall
confer, by diploma, such degrees as are usually con- 65
ferred upon students and graduates of colleges • • •
With the election of Walthall M. Moore in 1921 to
the General Assembly of Missouri, the education of Negroes
received important legislative encouragement.

The law of

1919, which clarified the position of Lincoln Institute,
was completely revised by legislative action in 1921. 66
Under this legislation, Lincoln Institute became Lincoln
University.

Its governing board became a board of

curators instead of a board of trustees.

While not exact-

ly the same arrangement was created as existed at the
University of Missouri, the intent was to make the governing structures similar.

Section 3 stated the legislative

mandate for reorganization.

This is quoted, in full,

because it became an important aspect of future litigation.
The board of curators of the Lincoln University shall
be authorized and required to reorganize said

65 Revised Statutes of Missouri, 1919, Article XVII,
Sec. 11512.
66~

of Missouri, 1921, pp. 86-87.
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institution so that it shall afford to the negro
people of the state opportunity for training up to
the standard furnished at the state university of
Missouri whenever necessary and practicable in their
opinion. To this end the board of curators shall be
authorized to purchase necessary additional land,
erect necessary additional buildings, to provide
necessary additional equipment, and to locate, in the
county of Cole the respective units of the university
where, in their opinion, the various schools ~~11 most
effectively promote the purposes of this act.
The intent to further the equality of the separate Negro
university is again evident in Section 6.

"It is hereby

provided that the board of curators of the Lincoln university shall organize after the manner of the board of
curators of the state university of Missouri.

...

While these words would tend to reflect a much greater
interest in Negro higher education than existed previously, there was some hedging in Section 8.

This section

provided for the appropriation of $500,000 to carry out
the program.

However, the money was "appropriated from

any unappropriated portion of the general school funds

. . . . .,69

The fact that the funds specified by law were

never sufficient to finance the schools and were always
supplemented by funds from the general revenue of the

67 Ibid., P• 86.
68 Ibid., p. 87.
69 Ibid.
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state meant that Lincoln University never received any
funds under this legislative act.
From 1922 to the middle 1930's, the situation at
Lincoln University was turbulent due to constant disagreement between the Board of Curators and the University
administration.

Brigham concludes that this was the

result of the highly political nature of the appointments
made by the governors during these years. 70

It was during

this period that Nathan B. Young struggled with the board
in his efforts to receive recognition from accrediting
agencies.

The Board insisted on running the school.

president was hired on a year-to-year basis.
president nor the faculty had tenure.

The

Neither the

The board person-

ally hired all the faculty and set the salaries.

When

President Young insisted that a new English teacher be
hired at the minimum salary recommended by the accrediting agencies, the board complied with his request but cut
the additional amount from the salaries of two other
faculty members.

71

With conditions like this there could

be little progress or faculty morale.

7 oBrig
· h am, £E.· ~·t- , p. 204 •
71 Ibid., p. 207.
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It was not until 1929 that a beginning was made to
upgrade the Lincoln University Board.

In that year

Dr. Joseph Doliver Elliff was appointed to the governing
body.

At the time of his appointment Dr. Elliff was a

Professor of Education at the University of Missouri.

As

a former president of the North Central Association (1927),
he was anxious to raise Lincoln to an accredited status.
"He realized that two things were essential if this was
to be accomplished:

first, to secure teachers who could

meet college faculty standards, and second, to secure
more facilities and obtain necessary buildings. 1172

Pri-

marily through the efforts of Dr. Elliff the long sought
after membership in the North Central Association of
Colleges and Secondary Schools as a full four-year liberal
arts college was attained in 1934.

The effective coopera-

tion between Dr. Elliff and the president, Charles W.
Florence, made this progress possible.
During the 1930's there was slow but steady growth
at Lincoln University.

The scope of the institution was

never as broad as that of the University of Missouri nor
the quality of its offerings as high.

While not equal to

72w. Sherman Savage, The Workers.£.._
f Linco
.
1n ~
u .versity (Jefferson City: Lincoln University mimeograph,
1951), p. 59.
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the University of Missouri in quality, Lincoln University
was nearly on a par with the state teachers colleges.

It

was at this point that the Gaines case developed and the
question of Negro higher education was moved to the forefront of public controversy.
This brief discussion of higher educational facilities would not be complete without mentioning efforts
made by the boards of education in St. Louis and Kansas
City.

The city of St. Louis developed an institution for

the higher education of Negroes because of the need for
elementary teachers for the city's colored schools.

As

early as 1890, Sumner High School maintained a normal
department.

Until 1908 the number of Sumner High School

graduates who could enter the division was limited to
six.

Later admission was more widely opened, but the

Board of Education reserved the right to hire only the
best six students.

In 1924 the teacher training program

was expanded to a four-year degree program.

From 1924 to

1929 this work was carried out by Sumner Teachers College.
In 1929 its name was changed to Harriet Beecher Stowe
Teachers College.
The interest of St. Louis Negroes in higher education caused the school board to offer a junior college
program at Stowe from 1933 to 1938.

The termination of
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this program resulted from the economic difficulties of
the depression.
The influence of Stowe Teachers College beyond the
St. Louis area was slight.

Ninety-nine per cent of its

students were graduates of the colored high schools maintained by the St. Louis system.
In Kansas City a junior college for Negroes was
established in conjunction with Lincoln High School in
1936.

The institution attracted few students and did not

meet the standards of the North Central Association.
Lincoln Junior College • • • is merely a stop gap to
keep the Negroes of Kansas City from insisting upon
equality in educational opportunity. The college is,
as the examining committees repeatedly asserted, an
appendage on a high school. The words of the examiners from the University of Missouri furnish a fitting
conclusion:
"It seems clear that no one in the Kansas
City school system is exert~~g himself to make this
into a first class school."
Summary.

In elementary and secondary education

the inequalities which existed were largely the result of
the insistence on separate schools even in rural districts
where they were uneconomical.

In large urban areas the

minority group was large enough to permit the creation of
a "substantially equal" school system.

73 Brigham, .£E,• cit., pp. 256-257.

In rural areas
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the small colored population made the operation of two
equal school systems financially impossible.

In these

areas the inequalities were at their greatest.
The development of higher education facilities for
Missouri Negroes did not really materialize until the
20th century.

The early efforts of Lincoln Institute,

both as a private and public institution, were more of a
primary and secondary nature than of college grade.

The

work of George R. Smith College and Western Baptist College was also not of collegiate grade.

Naming these two

private institutions "colleges," was more an expression of
hope and ambition than of fact.
Only in the years following World War I did Lincoln
Institute begin to attain college status.

During the

1920's, the institution became Lincoln University, an
institution which however remained outside the North Central Association of Colleges and Secondary Schools until
the mid 1930's.

After securing accreditation, Lincoln

University was nearly comparable to the state teachers
colleges, but certainly not equal to the University of
Missouri.
The restricted fields of study available at Lincoln University and the complete lack of graduate work
made it a University in name only.

CHAPTER V
THE LLOYD GAINES CASE

In early June 1935, Mr. S. Woodson Canada, Registrar at the University of Missouri, received a letter
requesting a catalog from a prospective student living at
1000 Moreau Drive in Jefferson City. 1

This request was no

different from hundreds of similar requests and was handled in a routine manner.

Within the week, a form letter

and catalog were on their way to Lloyd L. Gaines of Jefferson City. 2

Unknown to Mr. Canada or the University of

Missouri was the fact that the inquiry had come from, and
the catalog had been sent to, a senior student at the
all-Negro Lincoln University.

Thus began a course of

events which ultimately reached the United States Supreme
Court.
Lloyd L. Gaines' background.

Who was this Negro

interested in attending the traditionally all-white
1 state ~-!!:!·Gaines~- Canada, Transcript, MSS,
Missouri Supreme Court, Jefferson City, pp. 61-62.
2 Ibid., p. 62.
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University of Missouri?

Did he not know that Columbia,

Missouri, was located in "Little Dixie" and that not many
years before a Negro had been lynched in this university
town?
Lloyd Gaines was born in Mississippi in 1911, the
youngest son of Mrs. Carrie Gaines.

The family was com-

posed of three boys, two girls, and their mother.

In

1926 the Gaines family moved from their home at Oxford,
Mississippi to St. Louis, Missouri.
was a boy of fifteen.

At that time, Lloyd

He completed his elementary school

work at Lincoln School in St. Louis and entered Vashon
High School September 1928.

He was a superior student in

high school and was able to meet the graduation requirements in three years.

He was graduated in 1931 from

Vashon High School, ranking first out of a class of
fifty. 3

He received the Alumni Award as the outstanding

graduate of the year, and also as winner of an essay contest, a two hundred fifty dollar scholarship.
ject for the essay was "U.

s.

His sub-

Government Inspection of

Meat."
From September 1931 to June 1932, he attended
Stowe Teachers College in the City of St. Louis, where he

3Lucile H. Bluford, "The Lloyd Gaines Story,"
Journal of Educational Sociology, 32:242, Jan. 1959.
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earned twenty-six hours of college credit.

His record as

a college freshman earned him another scholastic award
The fall semester of 1932 Lloyd

but no financial help.

Gaines did not attend college.

Nothing is known of his

actions during this time, but it is likely that he sought
some type of employment.

His success was probably not

very great, considering the economic situation in the fall
of 1932.
In January 1933, a Curator's Scholarship of fifty
dollars was granted by Lincoln University, enabling Gaines
to return to college.

He was given some financial assist-

ance by his two older brothers, Milton and George, and
also may have received some donations from small Negro
churches before which he spoke at various times.
As a student at Lincoln University, Gaines was a
member of the campus Y. M.

c.

A., Alpha Phi Alpha, a

Negro social fraternity, and president of the summer class
in 1935.

In March 1935, he had been sent as the student

representative of Lincoln University to the American
.
.
. t y. 4
Negro Economic
Con f erence held at Wilberforce Un1vers1

Lloyd L. Gaines was awarded the A.B. degree at the
August 8, 1935, commencement of Lincoln University.

His

4 Based on documents in the Lloyd L. Gaines File,
President's office, Lincoln University, Jefferson City,
Missouri.
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major subject was History, and he offered two minors, one
in Education and the other in English.

Although he had

written to the University of Missouri for a catalog in
June, he had not applied for admittance at the time of
his graduation in August.

He registered with the Bureau

of Placement at Lincoln University on August 6, 1935, with
the hope of finding a teaching position.
In the process of registering with the placement
office, he asked three former teachers to write recommendations for him.

s.

F. Collins of the Education

department thought that Gaines would "do well as a teacher
in high school.

He is conscientious, painstaking and is

desirous of growing in the teaching field. 115

Cecil Blue

of the English department believed him "to be an earnest
young man who wants to get somewhere.
good leader, and has initiative and tact.
expect him to succeed. 116
Sherman Savage, wrote:

He is a
All in all, I

Gaines' major professor,

w.

"He has done good work and

because of his resourcefulness and ingenuity will make

5 s. F. Collins Recommendation, Lloyd L. Gaines
File, MSS, President's office, Lincoln University, Jefferson City, Missouri.
6 cecil Blue Recommendation, MSS, Lloyd L. Gaines
File, President's Office, Lincoln University, Jefferson
City, Missouri.
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an excellent teacher • •

Because of his poise and

temperament he should be an asset in any community where
he happens to work." 7

Despite a good scholastic record

and favorable recommendations, Gaines was unable to secure
a teaching position for the fall of 1935.
Applies to University of Missouri.

During the

summer of 1935, the developments in the Donald G. Murray
case against the University of Maryland probably encouraged Gaines to consider applying to the Law School of the
University of Missouri.

Both Missouri and Maryland were

border states with relatively small Negro populations.
In both states segregation was required by law in elementary and secondary schools, but existed in higher education because of tradition and state public policy.

By

the last of August 1935, it was fairly certain that
Murray would,be admitted in September to the University
of Maryland Law School.
Encouraged by this development, Lloyd Gaines
renewed his correspondence with the Registrar at the
University of Missouri~

He wrote to the Law School on

7w. Sherman Savage recommendation, MSS, Lloyd L.
Gaines file, President's office, Lincoln University,
Jefferson City, Missouri.
8 Gaines Transcript, pp. 62-63.
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August 19, 1935, for an application blank.

On August 24,

1935, Mr. S. Woodson Canada, the Registrar, sent the
requested forms.

9

Immediately upon receipt of the appli-

cation papers, Gaines filled them out and wrote the
president of Lincoln University informing him of his
plans.
I am applying for admission to the Missouri University
School of Law with no other hope than that this initial move will ultimately rebound to increase the opportunities for intellectual advancement of the Negro
youth. Please advise the Registrar to forward my
transcript IMMEDIATELY to the RI~istrar of Missouri
University, Columbia, Missouri.
It was not until Ga~nes' transcript reached the Registrar's
office that the University of Missouri knew that the
applicant was a Negro.

The application forms, at that

time, did not specify race.

When his application was

received, a telegram was sent to Gaines in St. Louis
which read:
REGARDING YOUR ADMISSION TO LAW SCHOOL PRESIDENT
FLORENCE AND MEMBER BOARD LINCOLN UNIVERSITY WILL
CONFER THIS AFTERNOON IN JEFFERSON CITY ABOUT THE
MATTER SUGGEST YOU COMMUNICATE WITH PRESIDENT FLORENCE REGARDING POSSIBLE ARRANGEMENTS AND FOR FURTHER
ADVICE
SW CANADA RE~fSTRAR
UNIV MISSOURI

9 rbid., P• 63.
lOLetter Lloyd L. Gaines to Charles w. Florence,
August 26, 1935, MSS, Gaines file, President's office,
Lincoln University, Jefferson City, Missouri
11 Gaines Transcript, p. 65.
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This telegram was sent on September 18, 1935, and on the
same day Gaines wrote President Florence of Lincoln University "please let me know, by return mail, just what
are the POSSIBLE ARRANGEMENTS and your suggested FURTHER
ADVICE." 12

The 23rd of September President Florence wrote

Gaines, stating that he had conferred on the matter with
Dr. Joseph Doliver Elliff, president of the Lincoln Board,
and a number of the faculty of the University of Missouri.
Gaines was advised to take advantage of Section 9622 of
the Revised Statutes of Missouri, 1929, which provided
out-of-state scholarships for Negro students desiring
work not offered at Lincoln University. 13
Upon receiving this letter, Gaines wrote an appeal
directly to the President of the University of Missouri.
"I am a student of limited means but a commendable scholastic standing.

May I depend upon you to see that I am

admitted to Missouri University, where I am sure of getting what I want at a cost that is most reasonable?
immediate reply would be highly appreciated. 1114

An

The

letter was not answered.
12Letter Lloyd L. Gaines to c. w. Florence, Sept.
18, 1935, MSS, Gaines file, President's office, Lincoln
University, Jefferson City, Missouri.
13 Letter Charles~- Florence to Lloyd L. Gaines,
September 23, 1935, MSS, Gaines file, President's office,
Lincoln University, Jefferson City, Missouri.
14Gaines Transcript, pp. 65-66.
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The same day that Gaines appealed to the President
of the University of Missouri, he also wrote to George C.
Willson, a member of the Board of Curators.

Mr. Willson's

reply suggested that he write to Senator F. M. McDavid,
at Springfield, the President of the Board of Curators. 15
On September 27, 1935, Lloyd Gaines requested the
National Association for the Advancement of Colored
People to assist him in his efforts to enter the Law
School of the University of Missouri. 16

A legal team was

organized to represent Gaines, composed of Charles H.
Houston, of the National N. A. A. C. P. office; Sidney R.
Redmond, President of the St. Louis N. A. A. C. P. branch;
and Henry D. Espy, a former president of the St. Louis
branch.
Following Gaines' appl~cation to enter the University of Missouri, three other Negroes who had been
students at Lincoln University also applied.

They applied

to enter the College of Engineering, School of Medicine,
and the Graduate School.

The University administration

took no action on these applications. 17

From early fall

until early January 1936, neither the University nor the
15 Ibid., PP• 67-69.
16 Ibid., p. 82.

17Minutes, Board of Curators, University of Missouri, February 8, 1936.
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Negro applicants took other action.

The applications

were neither formally accepted nor rejected.
Litigation begins.

This stalemate continued until

January 24, 1936, when Sidney R. Redmond, Charles H.
Houston, and Henry D. Espy filed a petition for a writ of
mandamus in Boone County Circuit Court.

The petition

asked the court to order S. Woodson Canada, Registrar of
the University of Missouri, either to approve or reject
the Gaines application, or to show cause why the applica18
tion should not be acted upon.
Until some disposition
was made of the Gaines application, further legal steps
could not be taken.

Either the Board of Curators, acting

through the administration, would admit him, or by rejecting him open the way or further litigation.
President Frederick Middlebush informed the Board
of Curators of the four Negro applicants and the suit
filed by Gaines on February 8.

After a lengthy discussion

of the problem, it was decided that the lawyer members of
the board should consider all the legal aspects of the
.
dilemma
and ma k e recommendations as soon as possi"bl e. 19

18~
Columbia Missourian, January 24, 1936.
original petition is not available.

The

19Minutes, Board of Curators, University of Missouri, February 8, 1936.
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At the next regular meeting of the Board of Curators on March 27, 1936, the Lloyd L. Gaines application
and law suit were considered again.

Upon the advice of

the lawyer members of the Board, a motion was made and
seconded to adopt the following resolution regarding the
admittance of Gaines and other Negro applicants to the
University of Missouri.
WHEREAS, Lloyd L. Gaines, Colored, has applied for
admission to the School of Law of the University of
Missouri, and
WHEREAS, the people of Missouri, both in the Constitution and in the Statutes of the State, have provided
for the separate education of white students and
negro students, and have thereby in effect forbidden
the attendance of a white student at Lincoln University, or a colored student at the University of Missouri, and
WHEREAS, the Legislature of the State of Missouri, in
response to the demands of the citizens of Missouri,
has established at Jefferson City, Missouri, for
negroes, a modern and efficient school known as
Lincoln University, and has invested the Board of
Curators of that institution with full power and
authority to establish such departments as may be
necessary to offer to students of that institution
opportunities equal to those offered at the University, and have further provided, pending the full
development of Lincoln University, for the payment,
out of the public treasury, of the tuition, at universities in adjacent states, of colored students
desiring to take any course of study not being taught
at Lincoln University, and
WHEREAS, it is the opinion of the Board of Curators
that any change in the state system of separate instruction which has been heretofore established,
would react to the detriment of both Lincoln University and the University of Missouri,
Therefore, be it resolved, that the application of
said LLOYD L. GAINES be and it hereby is rejected and
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denied, and that the Registrar and ~5e Committee on
Entrance be instructed accordingly.
The adoption of this resolution made the petition pending
in Boone County Circuit Court, requesting action on
Gaines' application, a moot question.

The petition of

January 24, 1936, was withdrawn.
On the 15th of April, 1936, a new petition was
filed by Sidney R. Redmond, Charles H. Houston, and Henry

D. Espy in Boone County Circuit Court.
tained the following statements:

The petition con-

the petitioner was

refused admittance to the Law School of the University of
Missouri solely on the basis of color; the Law School was
the only one maintained in Missouri at public expense;
out-of-state legal training was not equal to legal training in the state where the student desired to practice.
The denial of admission was furthermore injurious to his
citizenship.

Rejection solely on the basis of color was

a clear violation of the Fourteenth Amendment to the
United States Constitution.

The court alone could prevent

this injustice because the University "will forever refuse
to admit petitioner • • • or permit him to study law in
the School of Law of the University of Missouri." 21
20Minutes, Board of Curators, University of Missouri, March 27, 1936.
21 Gaines
.
Transcrip
. t , p. 10 •
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Fred L. Williams of St. Louis, Nick T. Cave of
Columbia, and William S. Hogsett of Kansas City and their
law firms were retained to represent the University of
Missouri.

They answered the charges by denying that

Gaines was a taxpayer or contributed to the financial
support of the University of Missouri.

They disclaimed

any special qualities in the Law School which would give
its graduates any advantage over those lawyers not trained
in a Missouri school.

Public policy in Missouri required

the separation of the races in higher education.

This was

seen as a direct consequence of the mandatory racial
separation on the primary and secondary school levels.
Thus, the Board of Curators could not legally admit
Gaines.
The real culprit, the respondents stated, was the
Board of Curators of Lincoln University.

The 1921 law

establishing Lincoln University authorized its Board to
offer whatever courses were demanded or to arrange for
the work to be done elsewhere.

The suit against the Uni-

versity of Missouri was seen as a clear indication that
the Board of Lincoln University was remiss in meeting its
responsibilities.

The proper target for the litigation

was not the University of Missouri but Lincoln University.
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They alleged that Gaines had brought suit against the
wrong party.

22

These arguments brought a written reply from the
Gaines legal team.

They stated that Lincoln University

had no plan to establish a law school and that the outof-state tuition arrangement could not compensate for the
special advantage of a Missouri Law School which published
a law review.

Furthermore, the exile of Negroes to other

states for higher education was contrary to the United
States Constitution, because the state did not make available adequate funds for the purpose. 23
The battery of University lawyers fired the last
written salvo.

They again stated that the lack of a Negro

law school was the fault of Lincoln University and not of
the University of Missouri.

The University's law course

did not offer any competitive advantage to its graduates
over out-of-state law graduates.

They denied that Gaines

had ever had any right to attend the University of Missouri under the Missouri Constitution and laws.

Denying

the application was neither arbitrary nor illegal. 24
Boone County Circuit Court.

Upon the completion of

the written pre-trial arguments, the date for the hearing
22 Ibid., pp. 23-29.
23 Ibid., pp. 39-47.

24 Ibid., pp. 48-53.

165
was set.
1936.

Circuit Judge

w.

M. Dinwiddie selected July 10,

The hearing was held on a very hot Friday before a

crowded courtroom.

The audience of some two hundred

people sat through the hearing in 104° heat.
of the spectators were Negroes.

About half

25

At one of the tables, seated with Gaines, were his
lawyers Redmond, Houston, and Espy.

The University was

represented by the respondent, Canada, President Middlebush, and the lawyers Cave, Hogsett, and Williams.
The first part of the hearing was used to present
the Gaines argument.
L. Gaines.

The first witness called was Lloyd

In response to Redmond's question, he gave

three reasons for wanting to attend the University of
Missouri Law School.

First, it was a good law school;

second, it was cheaper than going out-of-state; and third,
he believed legal training received in Missouri was more
advantageous than that received elsewhere. 26

In his cross-

examination, William Hogsett sought to prove that Gaines
was more interested in breaking the color barrier at the
University than in studying law.

The witness admitted

that he had not applied to any other law schools, which

25~

Columbia Missourian, July 10, 1936.

26G.
. t , p. 75.
aines Transcrip
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he might attend if the hearing were not decided in his
favor.

On the advice of his attorneys, he refused to

answer the question of whether he would attend a segregated law school if one were established.

The veracity

of Gaines, as a witness, seems doubtful because of his
statement that he did not know that Negroes were barred
from the University of Missouri.

It was common knowledge

among the Negroes of Missouri that the only state supported
institution for Negro higher education was Lincoln University.

Dr. Lorenzo J. Greene of the Lincoln faculty states

that during the summer of 1935, Lloyd Gaines was fully
aware that Negroes were not admitted to the University of
.
. 27
M1ssour1.

Mr. Houston next called William E. Masterson, Dean
of the University of Missouri Law School, to testify.
The purpose was to attempt to prove that legal training
obtained at the University of Missouri was more beneficial
to Missouri practicing attorneys than training obtained
outside the state.

Redmond made the point that there were

special advantages to those students who edited the Missouri Law Review.

William Hogsett's cross-examination

described the selection of the Law Review staff and the

27 statement by Dr. Lorenzo Greene, personal interview, October 14, 1964.
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highly problematical assumption that Lloyd Gaines, if he
were a student, would qualify.

Dean Masterson said that

Missouri used the case book method of instruction, which
was identical to the method used in the law schools where
Gaines could attend under the state's subsidy plan.
In the afternoon session, the first witness called
by Redmond was

s.

Woodson Canada, the Registrar of the

University of Missouri.

His testimony was intended to

show that the University admitted non-white students provided they were not of African descent.

Students of

African descent were denied admittance because the State
Constitution and laws made specific alternative provision
for them.
Gaines' lawyers had been unable to elicit from Dean
Masterson any acknowledgement that attendance at the
University's Law School would be of particular advantage
to Missouri lawyers, but they did get such a statement
from Robert L. Witherspoon.
St. Louis.

He was a Negro lawyer from

His legal training had been obtained at Howard

University, Washington, D.

c.,

and he was the current

president of the all colored Mound City Bar Association.
He testified that special study was necessary for him to
prepare for the Missouri Bar Examination, and that in his
experience lawyers trained out-of-state were at a
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disadvantage.

The University's lawyers did not cross-

examine the witness.
Dr. Joseph Doliver Elliff, Professor of Education
at the University of Missouri and President of the Lincoln
University Board of Curators, was next called by Redmond.
Dr. Elliff stated that there was no plan to establish a
law school at Lincoln University but that a study was
being made of the needs of Missouri Negroes for higher
education.

This study, the Greene report, was completed

in December 1936 and did not recommend the establishment
of a separate law school.

"It appears that there is no

actual demand for a law school at Lincoln University, and
that for some time to come those persons, desiring law,
will perhaps continue to pursue it in schools outside of
Missouri • •

. . ,,28

Redmond questioned the status of the

Negro institution in Jefferson City.
or merely a college?

Was it a university

Dr. Elliff admitted that the State

General Assembly had not provided the funds requested,
but nevertheless real advancement was being made.

"We

have students and all conditions are favorable except the
financial one.

Lincoln is ready to go.

As to the number

28Lorenzo J. Greene, "The Needs of the Negro of
Missouri in Respect to Higher Education," MSS, President's
office, Lincoln University, Jefferson City, Missouri,
p. 40.
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of colleges it is not a -- it is a university in the
. an emb ryo un1vers1
.
. t y. "29
It is

making.

The witness con-

eluded his testimony by stating that any expansion of
Lincoln University would depend on the study being made
and the appropriations from the state.
The plaintiff's case was completed.

It was now the

time for the University's attorneys to justify the denial
of admission to Lloyd Gaines.

The first witness called

was Eppa F. Elliott, Chief Clerk of the Missouri Supreme
Court.

As official custodian of the records of the Mis-

souri State Board of Law Examiners, he testified that
between 1931 and 1935, there were 3,284 applications made
to practice law in Missouri.

Only 246 of these were grad-

uates of the Law School of the University of Missouri. 30
The purpose of this testimony was to show that legal
training received outside of Missouri was not a barrier to
a Missouri practice.

However, this line of questioning

ignored the number of graduates of private Law Schools in
Missouri.
The next to testify was the Business Manager of
Lincoln University, I. C. Tull.

He stated that the

29 Gaines Transcript, p. 139.
3 o~., pp. 144-145.
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appropriation of 1935 had not all been spent and that
cash balances remained in the salary, repairs, operations,
and additions funds.

The purpose of this information was

to imply that Lincoln University could start a law school.
The fact was that these existing funds were all committed
to maintaining the existing educational program.

Theoret-

ically, a law school might have been established with the
existing funds, but only after a retrenchment somewhere
else to free the funds.
The Assistant State Superintendent of Public
Schools, E. R. Adams, who handled the disbursement of the
out-of-state tuition funds for Negroes, was the University of Missouri's next witness.

He revealed that out of

the $10,000 appropriated for the biennium, beginning in
1935, for out-of-state scholarships, there still remained
a balance of $2,359.98 at the time of the hearing. 31

The

purpose, here, was to demonstrate that Missouri Negroes
were not taking advantage of the provisions that were
made for them.

If the out-of-state tuition funds had

been used up, the Gaines argument would have carried more
weight.

31 Ibid., p. 164.
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It is significant to note that these out-of-state
scholarships paid only the difference between the cost of
attending the University of Missouri and the out-of-state
institution.

In the academic year 1936-1937, Gaines' fees

would have been $111.50 at the University of Missouri,
$109.75 at the University of Kansas, $136.00 at the University of Nebraska, and only $94.00 at the University of
Iowa.

Thus, under the tuition grant law, as administered

by Mr. Adams, Gaines could receive state funds only if he
attended the University of Nebraska.

The state grant

would have amounted to $24.50.
The University's attorneys next called Curtis B.
Rollins, a former member of the Board of Curators of the
University of Missouri.

Mr. Rollins testified that during

the entire eighty-two years that he had been a resident of
Columbia, Missouri, he had never heard of a Negro applying
or being admitted to the University of Missouri.

The next

witness was Judge North T. Gentry, a former circuit judge
and Attorney-General of Missouri.

He testified that in

all his years of studying the law, the public policy of
Missouri had required the separation of the races at all
levels of education.

Judge Gentry, 70 years old, had had
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considerable experience.

These two witnesses clearly put

tradition in opposition to the Gaines request.

32

The next to be called was State Senator Frank M.
McDavid of Springfield, Missouri, who was also President
of the University of Missouri Board of Curators.

The

Senator stated that the resolution adopted by the Board
with respect to the Gaines application was the first
formulation of policy regarding the admittance of Negroes.
The question had never come to the attention of the governing body before this time.

The questioning continued:

Mr. Hogsett: Q. From your connection with the business or profession of Education,--what would be the
effect of the admission of Negroes into the University
of Missouri? A. I think it would create a great
amount of trouble.
Q. How? A. I think it would make discipline difficult.
For this reason:--everybody knows, what the Constitution of Missouri provides with respect to separate
education of the two races. Every citizen and every
student is perfectly familiar with the general policies of the State of Missouri that have been recognized through the years. Every student and every
citizen of this city where this school is located
knows the traditions of this city and school, running
through nearly a hundred years, respecting that matter. To admit a Negro into this school would, to my
way of thinking, be subversive of discipline, which
is so important on the campus, among the students and
in the various departments of the University; and
that was the thing that was considered, among other
things, in ruling on this business. That is the duty
of the Board of Curators under our constitution, yes,
--it is the governing board of the school. Unusual,

32 Ibid., pp. 157-162.
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in some respects, is the authority given the Board of
Curators. Now the government of the school includes
its discipline. When we considered the constitution
of '65, with the word "may" provide separate schools,
and then a little later in the constitution where it
said "shall"; and then read on down through the
statutes to the consolidated schools, high schools,
and then the Act of 1921, we were thoroughly persuaded
that the law was clear and our duty, therefore, clear,
as a matter of public policy evidenced by the statutes
and constitution of the state and the well known
traditions of the State of Missouri 33 and there was no
other course open to us about that.
The Gaines attorneys attacked Senator McDavid's statement
by arguing that the admission of Donald G. Murray had not
caused any special disciplinary problems at the University
of Maryland.

The Senator thought that the situation in

Maryland was quite different from that in Missouri.
Charles Houston, a member of the Gaines legal team, asked
him if any survey had been conducted to determine the
attitude of the students at the University of Missouri.
McDavid replied:

"If you had been a member of the Board

of Curators as long as I have, with all respect to the
student body, you would not, I think, submit to the students the government of the University any more than you
.
,, 3 4 The
wou 1 d appea 1 t o th e crowd t o overru 1 e an umpire.
witness was excused.

33 Ibid., pp. 176-177.
34 Ibid., pp. 182-183.
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The University then recalled Dean William E.
Masterson, of the School of Law, who had testified in the
morning at the request of the Gaines lawyers.

The Dean

testified that Lincoln University could establish a law
course for one or two students for $10,000.

The library

requirement could be met by using the law library in the
Missouri Supreme Court building.

The Gaines lawyers

pointed out that a school without its own library could
not be approved by the American Bar Association.

The Uni-

versity's lawyers contended that substantial equality
would not require that the suggested Lincoln University
Law School be approved by the American Bar Association.
If most of its graduates could meet the requirements of
the Missouri State Board of Law Examiners, the two separate law schools would meet the test of being substantially
equal.
Judge North T. Gentry was the last witness called.
He stated that, in his opinion, the law library of the
Missouri Supreme Court was larger and better than that of
the University's law school.

The purpose of this testi-

mony and that immediately preceding was to suggest that
Lincoln University could establish a separate and substantially equal law school at reasonable cost if its
Board of Curators should decide to do so.
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The hearing was concluded late in the afternoon of
July 10.

Judge Dinwiddie took the case under advisement,

the decision to be rendered during the same term of court.
On July 24, 1936, the verdict of the court was announced.
WHEREFORE, it is by the court considered, ordered and
adjudged that the relator Lloyd L. Gaines take nothing
by his writ herein; that relator is not entitled to
any relief prayed herein, and is not entitled to a
writ of mandamus against the respondents herein • • •
and that respondents go hence discharged without day
and recover from relator ~geir costs herein, and that
execution issue therefor.
The same day the judgment was handed down, Gaines'
attorneys fi}ed a motion for a rehearing.
given were:

The reasons

the verdict was for the wrong party; the

judgment of the court was contrary to the evidence given
and the law; the decision deprived Gaines of property
rights without due process of law; and the ruling denied
the plaintiff the equal protection of the laws guaranteed
by the 14th amendment to the United States Constitution. 36
The court denied the motion.
davit for appeal was filed.

Later in the day, an affiThe subsequent appeals, both

state and federal, were all based on the record made that
hot day of July 10, 1936, in Columbia, Missouri.

35 Ibid., p. 54.
36 Ibid., pp. 205-206.
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Missouri Supreme Court.

The appeal from the

decision of the Boone County Circuit Court was heard by
the Missouri Supreme Court December 9, 1937.

37

Because

of the importance of the case and its constitutional
implications, the hearing was in Banc rather than by
either Division of the Court.

The appellant, Gaines,

readily conceded the point that the laws of Missouri and
its constitution required racial separation on the elementary and secondary levels.

However, the lawyers argued

that the public policy of the state did not require racial
separation on the level of higher education.
The Court recognized that there was no Missouri
constitutional provision requiring or prohibiting racial
segregation in higher education.

"Our State Constitution

is not a grant but a limitation on legislative power, so
the Legislature may enact any law not expressly or impliedly prohibited by the Federal or State Constitution. 1138
The first question then was, did the General Assembly
adopt legislation whose intent was to provide racial segregation in higher education?
The most significant example of the legislative
intent to provide for racial separation in the state

37 113

s.

W.

2d 783.

38 Ibid., p. 785.
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institutions of higher education, the court thought, was
the 1921 law which provided for the reorganization of
Lincoln Institute into Lincoln University.

The public

policy of the state requiring racial separation in education was evident, the Court said, because:
"the board of curators of the Lincoln university shall
be authorized and required to reorganize said institution so that it shall afford to the negro people of
the state opportunity for training up to the standard
furnished at the state university" (Section 9618,
R.S. 1929 ••• ). This policy as to segregation of the
races in higher education is still further clearly
fixed by section 7 of the act providing that, "pending
the full development of the Lincoln university," the
board of curators shall have authority to arrange for
attendance of "negro residents of the state" at the
university of any adjacent state to take courses of
study provided at the state university but which are
not taught~~ Lincoln University • • • (Section 9622,
R.S. 1929).
The court found further that the provisions of the 1921
law "leave no doubt on that subject [ required segregation]
(They] are couched in language too plain to be
misunderstood. 1140
The Gaines lawyers opposed this reasoning on the
basis of a law adopted by the legislature in 1919.

This

act states:
All youths, resident of the state of Missouri, over
the age of sixteen years, shall be admitted to • • •

3 9 Ibid. , p. 786.
4 0ibid.
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the university of the state of Missouri without payment of tuition • • • • nothing herein enacted shall
be construed to prevent the board of curators from
collecting reasonable tuition fees for library, hospital, incidental expenses or late registra ion as
they may deem necessary.
(9657, R.S. 1929)

4

The Court found that the Gaines lawyers wrongly interpreted the words "all youths" to include Negro youths.
The intent of the law was to deal with the question of
tuition and fees; to argue that it would admit Negroes to
the University of Missouri was not in harmony with the
legislative intent.
The Court next considered the charge that the
decision in Boone County Circuit Court deprived Gaines of
property rights under the Fourteenth Amendment to the
United States Constitution, and under Section 30 of Article 2 of the Constitution of Missouri.

The Missouri

Supreme Court cited Lehew v. Brummell 103 Mo. 546, Plessy
v. Ferguson 163 U.S. 537, and Gong Lum v. Rice 275 U.S. 78
to show that segregated schools were not contrary to the
United States Constitution.

The argument that the refusal

of the University of Missouri to admit Gaines deprived him
of a proprietary interest was dismissed.

The reasoning

was that Negroes "are entitled to school advantages substantially equal to those furnished white citizens • • • •

4lill2•, P• 787.
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However, equality and not identity of school advantages,
is what the law guarantees to every citizen, white or
black." 42
The fact that the plaintiff had not formally applied to the Board of Curators of Lincoln University for
legal training, the court considered a serious fault in
the Gaines argument.

Furthermore, the contended special

burden, resulting from the attendance at out-of-state
institutions, did not exist.

Living expenses away from

home, the court thought, would be no different in Columbia, Missouri; Champaign, Illinois; Iowa City, Iowa;
Lawrence, Kansas; or Lincoln, Nebraska.

The transporta-

tion costs of the plaintiff to any one of these out-ofstate institutions, the court stated, was not substantially more than that paid by students who resided in remote
areas of the state and attended the University of Missouri.
The Court took judicial notice that funds were
available for out-of-state scholarships if Gaines had
applied.

The practice, instituted in 1935, of paying only

the difference between the fees at the University of Missouri and the out-of-state university, the court declared

42 Ibid., p. 789.
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unconstitutional.

The reason given for this action was

that the administrative change was made on the authority
of an appropriation act.

"Legislation of a general char-

acter cannot be included in an appropriation bill
The valid and invalid portions of the statute are separ-

a bl e. "43

This action declaring a part of the 1935 approp-

riation act unconstitutional did not offer encouragement
to the plaintiff, Gaines.
The Gaines lawyers called the Missouri Supreme
Court's attention to the then recent Pearson~- Murray
(159 M~. 478) case.

The plaintiff's legal staff thought

the situation in Maryland and Missouri similar enough to
regard the Maryland case as establishing precedent.
Court found the circumstances quite different.

The

Maryland

had not provided any officer of the state the power to
establish a legal course for Murray.

In Missouri, the

Court declared, the act of 1921, which established Lincoln
University, gave its board the authority to establish new
areas of academic study or make other arrangements for
equal opportunity.

Again, the bill introduced by the

Negro state legislator, Walthall Moore, was cited to restrict rather than to advance Negro opportunities for
higher education.
43 Ibid., p. 790.
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The second major difference, the Missouri Supreme
Court found, between the Murray case and the case at hand
was the availability of tuition grant funds.

In Maryland

the applications for out-of-state tuition grants were
three times greater than the available funds.

In Missouri,

the out-of-state tuition fund contained a balance of over
$2,000.

Thus, the funds available were adequate to meet

the need.
The Missouri Supreme Court affirmed the decision of
the Boone County Circuit Court on the basis of its determinations that:

The separation of the races for the pur-

pose of higher education was the public policy of the
state, that Gaines' rights under the Federal and State
Constitutions had not been violated, and that the Murray
case did not affect the situation in Missouri.

The

plaintiff asked the Court for a rehearing of the case.
The Missouri Supreme Court denied the request on February
25, 1938. 44

United States Supreme Court.

Having failed on the

level of the state judiciary, only an appeal to the United
Stated Supreme Court could bring a reversal of the decision.

A petition to this august body was prepared by

44 rbid., p. 783.
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Charles H. Houston, director of the N. A. A. C. P. legal
staff.

On October 10, 1938, the United States Supreme

Court granted the petition for writ of certiorari from
the Missouri Supreme Court. 45
The case was argued on November 9, 1938, before
the United States Supreme Court.

Charles H. Houston and

Sidney R. Redmond represented the petitioner.

The Uni-

versity of Missouri was represented by Williams. Hogsett
and Fred L. Williams. 46
The University argued that if Gaines had applied
to Lincoln University for legal training, he would have
received substantially equal opportunities to those
available at the University of Missouri.

Because the

petitioner had failed to exhaust administrative remedies,
there was no real basis for contending the denial of a
constitutional right.

"His refusal to avail himself of

his legal rights is fatal to his case. 1147

Furthermore,

the defendants argued that the principle of racial separation for purposes of education was judicially recognized
as consistent with the Fourteenth Amendment to the United

45 305

u. s.

580.

46 305

u. s.

337.

47 Ibid., p. 339.
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States Constitution.

To disturb judicially the concept of

racial separation in education would be inconsistent with
the purpose of law.

"Social equality is not a legal ques-

tion and can not be settled by law or by the judgments of
courts."

48

The constitutionality of the out-of-state

tuition law, the University argued, was not properly before
the Court since the plaintiff had made no effort to take
advantage of the act.

The University argued:

Petitioner is in no position to apply to the courts
for any remedy • • • • he could not appeal to the
courts for mandamus to compel the board of curators
of the University of Missouri to provide him with a
legal education which he has not requested from the
a~th~ 9ities charged with the duty to provide it for
him.
The Gaines lawyers argued that their client's rights
under the Fourteenth Amendment to the United States Constitution were being denied by the State of Missouri.

The

Board of Curators were acting as agents of the state.

It

was further argued that legal training received outside
the state of Missouri lacked certain demonstrable advantages which naturally resulted from the Law School at the
University of Missouri.

48 Ibid.
49 rbid., pp. 341-342.
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Although the case was argued before the United
States Supreme Court on November 9, 1938, the decision of
the tribunal was not rendered until December 12, 1938. 50
The majority opinion was delivered by Chief Justice Hughes.
The Court considered the real defendant to be the state of
Missouri.

The University Board of Curators were repre-

sentatives of the state.

The question was then, did the

state deprive the petitioner of his constitutional rights?
The Court did not agree with the Missouri Supreme
Court that the state had met the test of substantial
equality in higher education by the legislation creating
Lincoln University in 1921.

Granted, that Lincoln Uni-

versity was authorized to expand its offerings as its
board determined the need; however, "it appears that the
policy of establishing a law school at Lincoln University
has not yet ripened into an actual establishment, and it
cannot be said that a mere declaration of purpose, still
unfulfilled, is enough. 1151

The Lincoln Board was required

by ·the 1921 law to establish substantially equal facilities, or to provide out-of-state scholarships pending
the full development of Lincoln University.

SOibid., p. 337.

51 Ibid., p. 346.
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had ever been given that Lincoln University would have
created a law school if Lloyd Gaines had applied there.
The lower courts had not questioned the legality
of the Missouri out-of-state tuition plan, except to void
a section which provided for payment of only the difference in fees between the University of Missouri and the
other institution.

The United States Supreme Court re-

garded the out-of-state plan as the key to the legal
question.

"We must regard the question whether the pro-

vision for the legal education in other States of negroes
resident in Missouri is sufficient to satisfy the constitutional requirement of equal protection, as the pivot
upon which this case turns. 1152
The quality and similarity of the legal training
offered in those states bordering Missouri which accepted
Negro students, the Court considered beside the point.
Separate educational systems for the races "rests wholly
upon the equality of the privileges which the laws give
to the separated groups within the state. 1153

The avail-

ability of a legal education in the state university for
white students and the requirement that the Negro student

52 Ibid., p. 348.
5 3 ~ . ' p. 349.
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go outside the state, "is a denial of the equality of
legal right to the enjoyment of the privilege which the
State has set up, and the provision for the payment of
tuition fees in another state does not remove the discrim-

. t·ion. ,,54
ina

This reasoning was based on the very struct-

ure of our constitutional union of states.

"The obliga-

tion of the State to give the protection of equal laws
can be performed only where its laws operate, that is,
.
. ts own Juris
·
· d ic
· t ion.
·
11 5 5
wi. th in
i
The fact that the demand among Negroes for legal
education was not large did not affect the issue.

As an

individual, Gaines was entitled to the equal protection of
the laws whether or not other Negroes sought a legal education.

The argument that the out-of-state tuition scheme

was only temporary discrimination pending the full development of Lincoln University was rejected.

The reason

given was that the Board of Curators of Lincoln University
had been given discretion in making tuition grants so long
as they "find it unnecessary and impracticable to provide
facilities for the legal instruction of negroes within the
State. 1156

The Court concluded its decision:

54 rbid., pp. 349-350.

5 5 ~ . , p. 350.
56 rbid., p. 352.
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the federal question as to the constitutional adequacy of such a provision • • •
equal opportunity for legal training within the State was not
furnished, and this federal question the state court
entertained and passed upon. We must conclude that
in so doing the court denied the federal right which
petitioner set up and the question as to the correctness of that decision is before us. We are of the
opinion that the ruling was error, and that petitioner
was entitled to be admitted to the law school of the
State University in the absence of other and proper
provision for his legal training within the State.
The judgment of the Supreme Court of Missouri is
reversed and the cause is remanded for furth 57 proceedings not inconsistent with this opinion.

rforl

Justices McReynolds and Butler dissented from the
opinion of the majority.

They believed that the decision

of the Missouri Supreme Court should have been sustained.
"That court well understood the grave difficulties of the
situation and rightly refused to upset the settled legislative policy of the·state • •

1158

The dissenting

opinion held that the decision left public legal education
in Missouri in a real dilemma.
I presume she (Missouri] may abandon her law school
and thereby disadvantage her white citizens without
improving petitioner's opportunities for legal
instruction; or she may break down the settled
practice concerning separate schools and thereby,
as indicated by experience, damnify both races.
Whether by some other course it may be possible for 59
her to avoid condemnation is matter for conjecture.

58 Ibid., p. 353.
59 Ibid.
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Within days after the rendering of the decision, the University of Missouri's lawyers petitioned the United States
Supreme Court for a rehearing.

This request was denied on

January 3, 1939. 60
Legislative reaction.

The day following the denial

of the request for a rehearing, the Sixtieth General Assembly of Missouri began its legislative session in Jefferson City.

The decision of the United States Supreme

Court prompted the enactment of House Bill 195, which
reorganized Lincoln University.

The direct relationship

between this legislative action and the Gaines decision is
clearly demonstrated in Section 2.
Since the Supreme Court of the United States has recently decided that the State of Missouri has not
adequately provided for the adequate training in
institutions of higher education in the State of Missouri for negro residents of the State, and there are
a number of persons of the negro race in this state
now requesting higher education, the Legislature
declares that an · emergency has been created and exists
within the meaning of the constitution of this state,
and this act shall be in full force 6 fnd effect from
and after its passage and approval.
The purpose of this legislation was to eliminate the discretionary power of the Board of Curators of Lincoln University to establish new departments and curricular

60 305

u. s.

676.

61 ~ £_
f M"issouri,
.
1939, p. 686.
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offerings when qualified Negro applicants requested them.
"The Board of Curators of the Lincoln University shall be
authorized and required to reorganize said institution so
that it shall afford to the negro people of the state
opportunity for training up to the standard furnished at
the State University of Missouri.' 162

This act would thus

remove the objection of the United States Supreme Court
that the discretionary authority of the Lincoln Board
made it necessary to consider any racial discrimination
as permanent rather than temporary.
lature was approved by Governor Lloyd

The act of the legis-

c.

Stark on May 4,

1939, and went into effect immediately.
Missouri Supreme Court rehearing.

On August 1,

1939, the Missouri Supreme Court again heard the Gaines
Case in order to render its decision in harmony with that
of the United States Supreme Court and to take judicial
notice of the act of the legislature to comply with the
decision of the nation's highest court. 63

The Missouri

Supreme Court recognized that the Board of Curators of
Lincoln University had announced on June 26, 1939, that
it was their intention to establish a Law School, which

62 Ibid.

63 131 S. W. 2d. 217.
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would open in the fall of 1939.

Furthermore, judicial

notice was taken of the General Assembly's appropriation
.
.
·ty. 64
o f $200 , 000 f or th e expansion
o f L'inco 1 n Universi
The decision of the Court was to wait until the establishment of Lincoln University Law school, and then a trial
court could decide the question of equality.
We are unwilling to undertake to determine the constitutional adequacy of the provision now made within the
borders of the state • • • • Orderly procedure requires the question be submitted to, and determined by
the trial court in the first instance. If the facilities at Lincoln University, to be available at the
commencement of the next school term, which is in
September, are in fact substantially equivalent to
those offered at 6 ~issouri University, the writ should
be denied • • • •
The Gaines litigation had come full circle.

The Circuit

Court of Boone County, Missouri, was now under judicial
instructions to make the determination of whether there
was substantial equality.
Boone County Circuit Court hearing.

This hearing

was set to come before Judge Dinwiddie during the October
1939 term of Circuit Court.

On October 11, 1939, Sidney R.

Redmond, Henry D. Espy, and Charles H. Houston informed
the court that their client had been missing for more than
four months.

They requested that the hearing be postponed

64 Ibid., p. 219.
65 Ibid., p. 220.
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until the end of the October term of court. 66

Two days

later, October 13, 1939, a petition for a writ of mandamus
against the Registrar of the University of Missouri was
filed in Boone County Circuit Court by Lucile Bluford.
This suit sought admittance for graduate work in journalism.

The inability of the N. A. A.

c.

P. lawyers to

produce their client, Gaines, made it necessary to begin
the litigation over again with a new client.

On December

30, 1939, an affidavit was filed by Sidney R. Redmond,
Henry D. Espy, and Charles H. Houston asking Judge Dinwiddie to dismiss the Gaines case because of the disappearance of the plaintiff.
dismissed the case. 67

On January 2, 1940, the Court

This ended the case of Lloyd Gaines

against the University of Missouri.
Gaines' disappearance.

The whereabouts of Lloyd

Gaines is just as much a mystery today as it was twentyfive years ago.

With the passage of time, the few clues

he left have become invisible.

However, based on the

limited information available, it is possible to develop
a likely explanation for this disappearance.

This is best

accomplished by tracing his activities during the time of

66 The Columbia Missourian, October 11, 1939.
67 Boone County Circuit Court Record, Vol. 60,
p. 297.
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the litigation.

The most outstanding characteristic of

Lloyd Gaines was his intense ambition.

The disappearance,

I believe, resulted from an extreme feeling of frustration
which was produced by the inability to achieve the personal success and recognition he sought.
When Gaines appealed to the N. A. A. C. P. for
legal assistance, he most likely believed that he would
enjoy the same success in entering the University of Missouri that Donald G. Murray had experienced in Maryland.
After the N. A. A.

c.

P. lawyers entered the case, Gaines

attempted to take advantage of his notoriety by selling
Opportunity magazine, the publication of the National
Urban League.

68

He combined this sales work with speaking

engagements before Missouri Negro N. A. A.
and church groups.

c.

P. branches

On some occasions Gaines used these

speeches to raise funds for the "cause".

The money that

was raised "was kept and used by him for his own personal
needs. 1169

These activities were however incidental to his

attendance at the University of Michigan.

He attended the

Ann Arbor school during the academic year 1936-1937 and

68 The St. Louis Argus, March 6, 1936.
69

·
Edward T. Clayton, "The Strange Disappearance of
Lloyd Gaines," Ebony 6:23, May 1951.
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received a master's degree in economics in 1937. 70

His

basic expenses at the University of Michigan were paid by
the N. A. A. C. P. 71

Gaines was aiding the N. A. A. C. P.

legal offensive and was thus able to negotiate for personal financial assistance.

Gaines' lawyer, Sidney

Redmond, reported, "at that time it was almost impossible
to get anyone who would be willing to take part in that
It was that kind of a thing." 72

kind of law suit.

After completing his work at the University of
Michigan, Lloyd Gaines obtained employment as a W.P.A.
clerk in the Michigan State Civil Service Department at
Lansing.

He kept this job until after his case had been

decided by the United States Supreme Court on December 12,
1938.

The decision, he thought, meant his entry into the

University of Missouri.
December 31, 1938.

He returned to St. Louis on

Gaines told friends that:

"he intended

to remain there until September when he expected to enter
the law school at the University of Missouri." 73

The pas-

sage of legislation which created the Lincoln University

70

Bluford, .2.E.. cit., P• 243.

71 clayton, .2.E.. cit., p. 31 •
72 Ibid., p. 27.
73

Bluford, loc. cit.
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Law School prevented this expectation from becoming a
reality.
He began working at a filling station in early
January 1939.

This employment lasted only a short time.

By late February or early March, Gaines went to Chicago
to seek employment.

He registered for room 203 at the

Wabash Avenue Y.M.C.A.

He was not successful in finding

a job in Chicago, and his funds were practically exhausted.
He wrote a letter to his mother, in St. Louis, on March 3,

1939, which clearly reveals his state of mind.
"As for my publicity relative to the university
case," Gaines continued, "I have found that my race
still likes to applaud, shake hands, pat me on the
back and say how great and noble is the idea; how
historical and socially important the case but--and
there it ends. Off and out of the confines of the
publicity columns I am just a man--not one who has
fought and sacrificed to make the case possible; one
who is still fighting and sacrificing--almost the
'supreme sacrifice' to see that it is a complete and
lasting success for thirteen million Negroes--no!-just another man. Sometimes I wish I were just a
plain, ordinary man whose name no one recognized • • • •
So far I haven't been able to dig up a single job
prospect, but I am still trying. Paid up my room rent
until March 7th. If nothing turns up by then, I'll
have to make other arrangements. Should I forget to
write for a time don't worry about it, I can look after
myself OK.
74
As ever, Lloyd.
This revealing letter was kept secret by the Gaines family
until it was shown to a reporter from the Negro magazine,
Ebony, in 1951.
74 Clayton, .£E.· cit., p. 30.
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Lloyd Gaines' funds were nearly exhausted by March
7, 1939, when his rent was again due.

He then moved to

the Alpha Phi Alpha fraternity house at 43rd and South
Parkway.

He had joined the social fraternity while a

student at Lincoln University.

Undoubtedly, the fratern-

ity was willing to take in a famous fraternity brother in
need of shelter.

One evening, about March 19, 1939, Lloyd

Gaines left the fraternity house on Chicago's South Side,
to get some stamps.

Taking only the clothes he wore, he

disappeared into the cold, rainy night.

Lloyd L. Gaines

has never been seen or heard of since.
The N. A. A. C. P. lawyers did not realize Gaines
was gone until October 1939.

He had not been requested by

his attorneys to attend the hearing in Jefferson City on
August 1, 1939.

He had vanished for almost eight months

before it was known that he was missing.

Unless at some

future time Lloyd Gaines makes his whereabouts known, it
is unlikely that this mystery will ever be solved.
Summary.

Lloyd L. Gaines was an ambitious and

intellectually capable young man.

His ambition and

resourcefulness enab1ed him to seize upon any opportunity
for personal advancement.
ahead.

He was a man in a hurry to get

Seeking entrance to the Law School of the Univers-

ity of Missouri, he hoped to ride the crest of a wave to
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desegregate which began in Maryland.

When he realized

that the goal would not be easily achieved, he appealed
to the N. A. A. C. P. for aid.
fitted both parties.

This relationship bene-

The final failure to attain his goal

coupled with a state of financial helplessness precipitated his disappearance.
In its legal aspects, the Gaines litigation did not
desegregate the University of Missouri.

The state showed

the intensity of its desire to maintain segregation in
higher education by creating the Lincoln University Law
School.

This was the only realistic alternative to the

admission of Negroes to the University of Missouri Law
School.

Another alternative, the abandonment of the Uni-

versity Law School, was given no serious consideration.
In line with the Margold Report and the implementation of it by Charles H. Houston, the establishment of a
separate Negro law school increased the financial burden
on Missouri necessary in maintaining a dual system of
higher education.

The United States Supreme Court's ruling

that equal facilities must be maintained within the state
for the education of the races made possible the threat of
additional law suits and drastic increases in the appropriations for Negro higher education.

The determining factor

here was whether Missouri Negroes would follow the line of
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least resistance and accept full tuition scholarships in
out-of-state institutions or bring suits to force Lincoln
University to establish a program for them.
Bluford chose the latter course until 1950.

Only Lucile

CHAPTER VI
THE LUCILE BLUFORD CASE
By October 1939, it seemed that the University of
Missouri would win the Gaines case by default, because of
the disappearance of the plaintiff.

Unless another law

applicant could be found to question the claim for substantial equality of the Lincoln University Law School,
this facility would be unchallenged.

No applicant was

found and the law school's equality with the University
of Missouri was not judicially tested.
However, in the person of Miss Lucile Bluford the
N. A. A. C. P. found a willing petitioner against the
University of Missouri.

Although an applicant to the law

school would have been better, Miss Bluford applied to
the Graduate School for work in Journalism.
Lucile H. Bluford'~ background.

Lucile Harris

Bluford was born on July 1, 1911, in Salisbury, North
Carolina.

She is the daughter of John H. Bluford and

Viola Harris Bluford.

In 1921 the family moved from
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North Carolina to Kansas City, Missouri.

The family of

five moved from the South because of better economic
opportunities in the Mid-west, and because of the hope
that they would not "be subjected to outrages and the
animus of the prejudices which then prevailed in the
South. 01
Lucile Bluford's father was employed by the Kansas
City Board of Education, and at the time of the litigation
taught at Lincoln High School.

He was a graduate of

Howard University and had done graduate work at Cornell
University.

Her mother was a graduate of Oberlin College.

The background of this petitioner offered more stability
than that of Lloyd Gaines, and the chronic financial
problem which was a factor in Gaines' disappearance was
not present.
After moving to Kansas City, Missouri, Lucile
Bluford completed elementary school at the Wendell Phillips
Public School and then entered Lincoln High School.

While

a student there, she became interested in journalism and

1 Transcript, State~ Rel, Lucile Bluford~- f• W.
Canada, Registrar£!. .:!:.h£ University£!. Missouri, MSS,
Missouri Supreme Court, Jefferson City, Missouri, p. 45.
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was editor of the student newspaper and the school annual.
In 1928 she was graduated from high school with honors. 2
Because of her interest in journalism, Lucile
Bluford enrolled at the University of Kansas in the fall
of 1928.

Being a Negro, she knew she could not attend

the University of Missouri.

Lincoln University, at that

time, did not offer any journalism courses.

At the Uni-

versity of Kansas she played an important part on the
staff of the University Daily Kansan, serving at various
times as exchange editor, night editor, society editor,
and telegraph editor.

While a student at the University

of Kansas, Lucile Bluford accumulated a grade average of
B plus.

3

She was granted the Bachelor of Arts degree in

June 1932. 4
After graduating with a major in Journalism, Miss
Bluford accepted a position with the Atlanta World, which
at that time was the only daily Negro newspaper in the
United States.

In October 1932, she returned to Kansas

City to be police reporter for the Kansas City Call.

2Dorothy Davis, "She Knocks at the Door of Missouri
University," The Crisis, 46: 140, May 1940.
3 Bluford Transcript, p. 356.
4 Ibid. , p. 48.
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Three years later she was promoted to assistant news
editor and in 1937 was named managing editor of the newspaper.

Because of her interest in Negro progress, Lucile

Bluford was a member of the N. A. A.

c.

P. branch in

Kansas City, and was well acquainted with the people in
the national office.
The decision by the United States Supreme Court
in the Gaines case, requiring the states to provide substantially equal facilities for Negroes within their
boundaries within a reasonable time after formal demand,
was announced on December 12, 1938.

At that time, many

Negroes hoped that Missouri would open her University to
members of the largest minority race rather than spend
additional funds on the segregated Lincoln University.
These were depression times, and the state did not have
funds to support extensive duplication.

Just as probably

Lloyd Gaines believed in early 1939 that he would enter
the University of Missouri's Law School, Lucile Bluford
thought that she would be accepted for graduate work in
journalism.

After all, the United States Supreme Court

had spoken!
Applies!£ University of Missouri.

On January 4,

1939, Lucile Bluford wrote the Registrar of the University of Missouri for a catalog and application forms.
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"I plan to enter the School of Journalism for an M.A.
degree at the second semester. 115

On January 10, 1939,

the Registrar's office routinely answered the request.
The next day, Miss Bluford notified Mr. Canada that she
had requested the registrar at the University of Kansas
to send a copy of her transcript directly to the Office
of the Registrar at Missouri University for evaluation. 6
The 19th of January, Mr. Canada wrote Miss Bluford
that her transcript had been received and that while it
is sufficient to admit you to our Graduate School I
must refer it to Dean Frank L. Martin, of the School
of Journalism, concerning your admission to the
Graduate School in the field of Journalism • • • •
I am enclosing in this letter a registration blank
for the second semester which you should fill out and
return to me • • • •
Because of the short time remaining before the opening
of the winter semester, I think you must expect to
call at this office after you come to Columbia for
your permit to enroll. This procedure will not d 7lay
you, however, in registering at the regular time.
On January 24, Dean Frank L. Martin of the School of
Journalism notified the Registrar's office by interdepartmental correspondence that the credits of Lucile
Bluford from the University of Kansas qualified her as a
candidate in the Graduate School for the degree of M.A.

5.!!?.!£., p. 60.
6.!!?.!£., PP• 61-62.
7Ibid., PP• 63-64.
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. J ourna 1·ism. 8
in

As in the Gaines case, the officials of

the University of Missouri did not know that the applicant
was a Negro.
Lucile Bluford realized that Mr. Canada was unaware
that she was a Negro, although her application showed that
she was a graduate of the all-Negro Lincoln High School in
Kansas City.
for advice.

At this point, she turned to the N. A. A. C. P.
On January 25, 1939, she wrote to Charles H.

Houston, Special Council of the Association.

"Should I

advise them of my racial identity before going?

I feel

that I should go ahead and enroll without telling them
anything, but I want to do whatever you think best • • • " 9
Charles H. Houston answered this letter on the 27th of
January.

He encouraged Lucile Bluford to register or

attempt to register at the University of Missouri.

He

stated that this action would produce some valuable
results.

First, it would focus attentfon on Negro women.

Second, "It will keep the legislature of Missouri from
going off half cocked on the law school.

It will show it

that the problem cannot be solved by putting a law school

8 Ibid., P• 66.
9 Ibid., PP• 107-108.
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at Lincoln University."lO

Third, it would attract more

publicity than the rejection of a man.

Houston concluded

his letter of encouragement with the words:

"If any

trouble starts I'll be there as fast as transportation
will bring me." 11
Having received this encouragement, Lucile Bluford
made plans to attempt to register at the University of
Missouri on the first day of registration for the spring
semester 1939.

On January 30, she arrived on the Univers-

ity campus at Columbia.

After she had worked her way up

to being third in the registration line, a clerk in the
Registrar's office asked her name.

The clerk then left

and returned after a few minutes and asked her to step
into the Registrar's office.

Mr. Canada told her that he

was sorry, but she could not enroll in the University.
He then read the following statement:
The decision of the Supreme Court of the United States
in the Gaines case has not yet become final but is
still pending in the Supreme Court of Missouri for
further consideration. When the courts have rendered
a final judgment in this case, no doubt the constituted authorities of the State of Missouri will take
such action as seems best to meet the situation.
The people of Missouri have established in the state
a separate educational system for the Negro race and

lOibid., p. 108.
1 1 ~ . , P• 110.
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any Negro desiring university work should apply to
Lincoln University which has been established for that
purpose. Pending the final outcome of this matter,
the Board of Curators of the University of Missouri
cannot 1 ~lter the long-established policy of this
state.
After being refused admittance to the University,
Lucile Bluford immediately wrote Charles H. Houston and
informed him of the action.

The next day, February 1,

1939, she received a telegram from Thurgood Marshall
advising her to appeal by telegram to President Frederick
A. Middlebush and Senator Frank M. McDavid, President of
the University of Missouri Board of Curators.
day the telegrams were sent.

13

That same

No change of policy was

expected, but all avenues for recourse were being appealed
to for help.

This was done to make a stronger case, if

litigation developed later.
N. A. A.

c.

The legal staff of the

P. was kept fully informed by Miss Bluford.

Thurgood Marshall wrote her on February 6, 1939:

"First

of all permit me to congratulate you on the very fine way
you have handled your case.

Roy [Wilkins]

talking about it ever since it broke.
perfect."

14

12 Ibid., p. 68.
13~ . , pp. 71-74.
14Ibid., p. 114.

and I have been

Everything seems
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The fact that the University of Missouri had reached
the point where it was ready to issue a permit to enroll
to the applicant, and refused only when a Negro woman appeared, offered encouragement for successful litigation.
Miss Bluford's graduation from Lincoln High School, in
Kansas City, clearly labeled the applicant a Negro.

Mr.

Canada admitted the error in a letter to Miss Bluford on
February 4, 1939.
I write to inform you that when your credits were
accepted by correspondence it was not known by the
University authorities that you were of the colored
race. If such a fact had been known then you would
have been 1 ;mmediately informed that you could not be
admitted.
This error, in large part, was the basis for two civil
damage suits filed in Federal District Court against
S. Woodson Canada.
On August 1, 1939, the Missouri Supreme Court
reheard the Gaines case to render its decision in compliance with the decision of the United States Supreme Court.
The judicial requirement of substantial equality within
the state together with the complete lack of work in
journalism at Lincoln University, encouraged Lucile Bluford
to reapply at the University of Missouri.

1 5 ~ . , P• 75.

On August 14,
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16
.
h er app 1 ica
. t ion.
.
1939 , s h e wro t e Mr. Cana d a renewing
He replied the 16th.

"I suggest you take the matter up

with the Board of Curators of Lincoln University, since
I understand it is the duty of that Board to arrange for
such work." 17 This reply was clearly based on legislation
(Taylor Bill) which had been adopted on May 4, 1939.

This

made it mandatory for the Board of Lincoln University to
18
offer additional courses when formally requested.
President Sherman D. Scruggs, of Lincoln University, received a letter from Lucile Bluford on September 8,
requesting information about journalism courses that fall
19
semester.
On September 13, 1939, President Scruggs
wrote that the Lincoln University Board of Curators would
consi·ct er h er reques t a t th.
eir Sep t ember 30 th mee t·ing. 20
On September 14, Lucile Bluford again visited
Mr. Canada's office and asked to register at the University of Missouri.

Again she was refused.

Mr. Canada told

her that "he was sorry he could not admit me but Lincoln
University was responsible for providing graduate

16 Ibid., P• 77.
17Ibid., P• 78.
18

~

of Missouri (1939), pp. 685-686.

19Bluford Transcript, pp. 81-82.
20 rbid., pp. 83-84.
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journalism work for me • • • • " 21

She then drove to

Jefferson City and went to the office of President Scruggs
at Lincoln University.

He informed her that it would be

impossible to establish a school of journalism for her
that fall semester.

He further stated that the Board of

Curators had undertaken a study of the needs and problems
of establishing work in journalism.
It was now evident that unless Miss Bluford could
attend the University of Missouri, she would not receive
training in journalism the fall of 1939.

On October 2,

she was formally notified by President Scruggs that the
Board of Curators of Lincoln University had voted "that
you be informed that graduate courses in Journalism in
which you are interested are not available to any student
at present in Lincoln University." 22
On October 6, 1939, a final appeal was sent to
President Middlebush, Dean Frank Lee Martin of the School
of Journalism, Dean Henry E. Bent of the Graduate School,

s.

Woodson Canada, and Senator Frank M. McDavid.

The

letters were all identical and contained a resume of
Lucile Bluford's attempts to enter the University of

21 Ibid., p. 85.
22 Ibid., p. 90.

209
Missouri.

All of the letters concluded:

The School of Journalism of the University of Missouri
is the only place within the state where I can obtain
graduate study in Journalism. The University of Missouri is a public institution. I am a qualified
citizen of the state of Missouri. I herewith appeal
to you and to each of you again to see that I am
enrolled immediately for graduate work in Journalism,
having been il~ 3gally denied registration for two
semesters now.
The only reply to this appeal came from Dean Henry E. Bent
of the Graduate School.

He stated that he did not have

the authority to admit students to the University.
Files Suit in Boone County Circuit Court.

It was

at about this time, in early October of 1939, that the
disappearance of Lloyd Gaines was realized by his lawyers.
In the absence of Gaines, the Bluford attempts to enter
the University of Missouri provided the basis for developing new litigation.

Sidney R. Redmond, one of the Gaines

lawyers, wrote President Middlebush to inquire whether
formal action had been taken by the University of Missouri's Board of Curators on the Bluford application.
The reply was that the matter had never been considered
and that Miss Bluford should apply to the Curators of
Lincoln University for the desired courses. 24

23 Ibid., PP• 91-93.
24 rbid., pp. 95-97.

On October
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13, 1939, four days after this letter was written, a
petition was filed in Boone County Circuit Court asking
for a writ of mandamus requiring the University of Missouri to admit Lucile Bluford.

In large part, the situa-

tion was the same as on April 15, 1936, when Lloyd Gaines
applied to enter the Law School.

In both cases the

petitioners asked for the opportunity to receive training
that was currently not available at Lincoln University.
The difference between the two cases was that the decision
of the United States Supreme Court, in the Gaines case,
had required the state to offer substantially equal educational facilities for Negroes within its territorial
limits.
The legal councils involved, on both sides, were
essentially the same as in the Gaines case.

Lucile

Bluford was represented by Charles H. Houston of Washington, D.

c.,

Sidney R. Redmond, Henry D. Espy, and John A.

Davis of st. Louis.

The University of Missouri retained

Williams. Hogsett, of the firm of Hogsett, Murray,
Trippe, Depping, and Houts, of Kansas City; Kenneth
Teasdale, of St. Louis; and Rubey M. Hulen, of the firm
of Cave and Hulen, of Columbia.
In the petition filed in Boone County Circuit
Court, October 13, 1939, the Bluford lawyers reviewed
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the events leading up to the apparent acceptance of Lucile
Bluford as a student at the University of Missouri, and
then the immediate refusal of admittance when it became
apparent that she was a Negro.

In revoking the accept-

ance, Mr. Canada "arbitrarily and illegally failed and
refused to issue said permit solely because of her race
or color.

They further stated that the Univers-

ity of Missouri was a public educational institution which
was supported with public tax funds, partially collected
from the petitioner.

It was further suggested that the

action of Mr. Canada should be considered as state action.
When the University of Missouri refused the petitioner's
application, it was state action through the agency of the
Board of Curators and its representatives, the University
administration.

This action was regarded as contrary to

the provisions of the Fourteenth Amendment to the United
States Constitution.
The day the petition was filed, Judge Dinwiddie of
the Boone County Circuit Court issued an order directing
the University of Missouri either to admit Lucile Bluford
as a student or to appear in court the 24th of October to
show cause for their rejection of the petitioner.
began the pre-trial written arguments.

2 5 ~ • ' P• 3.

Thus

212
The University lawyers filed a long answer to the
charges of the petitioner.

They denied specific knowledge

that Lucile Bluford was a citizen of the United States and
the State of Missouri and a tax payer.

They further

denied that the petitioner had ever "properly applied to
respondents. W. Canada, Registrar of the University of
Missouri.

Furthermore, it was denied that

Lucile Bluford:
presented herself at the University of Missouri at
the registration period for said second semester of
the academic year 1938-1939, prepared and ready to
pay the lawful uniform fees and meet the lawful uniform requirements governing admission to the Graduate
School of the University of Missouri • • • and
[Canada] denies that relator requested the respondent
to issue to her the requisite permit to register and
deni 2 that she was lawfully entitled to register

. .

II

9

The position taken by the University lawyers, at this
point, was to deny everything, and to require the petitioner and her lawyers to produce documentary substantiation for every statement made.
It was again argued by the University that the
constitution, laws, and public policy of Missouri required
racial separation on all levels of state supported

26 Ibid., P• 22.
27 rbid., pp. 22-23.
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education.

It was granted that the United States Supreme

Court had decreed that substantial equality of educational
opportunity must exist within a state; however, the
responsibility did not rest upon the University of Missouri or its Board of Curators.

The 60th General Assembly

of the State of Missouri had clearly fixed the responsibility on the Lincoln University Board of Curators.

The

law stated that the Board "shall be authorized and required
to reorganize • • • so it shall afford to the negro people
of the state opportunity • • • up to the standard furnished
.
. t yo f M.1ssour1.
. "28
a t th e St a t e Un1vers1

It was further

stated that the General Assembly had intended that full
equality with the University of Missouri be attained.

The

appropriation of $200,000 from the general revenue of the
state was regarded as a clear expression of legislative
good faith. 29
The University of Missouri's conclusion was that
Lucile Bluford had brought her legal action against the
wrong party.
Relator's right to obtain an education in the field
of Journalism in a state supported school is therefore
a right which, under the laws aforesaid, she is

--

28Laws of Missouri (1939), p. 685.

-

29 Ibid., P• 78.
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entitled to assert against the Board of Curators of
Lincoln University only, and is not entitled to assert
against the Board of Curator, [sic] of t25 University
of Missouri or this respondent.~anadij
The petitioner replied that the University of Missouri was the proper agency from which to receive relief.
To deny admittance to the only state supported School of
Journalism was contrary to the Fourteenth Amendment.
Lincoln University did not offer the required courses and
had not set any date when substantially equal facilities
would exist.

Denial of admission was clearly in violation

of Lucile Bluford's right to equal protection under the
laws.
The University lawyers filed the last written argument before the case was heard in court.

They denied that

the petitioner's rights were being violated or that Lincoln University was not financially able to establish
graduate work in journalism.

It was further denied that

S. Woodson Canada "is a state officer and • • • that he
has charge of all matters governing registration of
students in all schools and departments of the University
of Missouri at Columbia." 31

The written arguments were

concluded, the court hearing remained.

3 oBluford Transcript, pp. 32-33.
31 rbid., p. 40.
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Court hearing.

The hearing began in Boone

County Circuit Court at Columbia, Missouri, on Friday,
February 9, 1940.

In spite of freezing rain, the court

room was filled with spectators.

Th e majority of those

present were women students from the University of Missouri and Stephens College. 32

A case involving a Negro

woman attracted considerable more interest among the
women college students than the Gaines case had generated
among the men.
The lawyers for the petitioner, Lucile Bluford,
presented their case first.

Miss Bluford was the first

witness called by Charles H. Houston.

After a long series

of questions which established the witness's background
and educational achievements, the interrogation turned to
Miss Bluford's reasons for wanting to attend the School of
Journalism.

The witness stated that since becoming

managing editor of the Call, her training received at the
University of Kansas, primarily in reporting and copy
reading, had not prepared her for newspaper management.
It was further stated that the circulation of t h e ~
was only 20,000 and that someone trained in building
circulation would be of great value to the newspaper.

32 The Columbia Missourian, February 9, 1940.
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Lucile Bluford explained:

"I feel that at the University

of Missouri I could get the training that I need." 33

The

School of Journalism of the University of Missouri was
considered of special value because of its national reputation and because of the publication of a daily newspaper
by the students.
Charles H. Houston then asked her to relate her
activities in attempting to enter the University.

It was

at this time that the correspondence between Lucile Bluford
and the University of Missouri was introduced into the
record.

The lawyer

for the petitioner concluded his

questioning by asking her if she still wanted to enter
the University?

"As quickly as possible,--right now.

I

have been waiting over a year and would like to begin
right now,--Monday morning, if possible." 34
Lucile Bluford was now cross-examined by William
Hogsett.

He attempted to show that the witness was not

really interested in additional training in journalism.
The University lawyer contended that Lucile Bluford was
not a bona fide applicant but merely the plaintiff recruited by the N. A. A. C. P. to break the color barrier

33 Bluford Transcript, p. 57.
34 Ibid., P• 98.

217
at the University of Missouri.

To develop this point,

Mr. Hogsett asked the witness to relate all communications
between herself and Mr. Houston.

Houston objected on the

basis that some papers and communications were confidential
because of the lawyer-client relationship.

When Mr. Hog-

sett rose to reply, the courtroom was filled with laughter.
The debate continued between William Hogsett and Charles
Houston, as to whether the latter maintained a lawyerclient relationship between himself and the N. A. A. C. P.,
between himself and Miss Bluford, or between himself and
both of them.

Finally as the disagreement became more

heated, Hogsett asked Houston directly whether he was
refusing to make public some communications.
answered that he was.
noted:

Houston

At this point, the court reporter

"applause, by handclapping, in the audience. 1135

Judge Dinwiddie ordered the sheriff to clear the courtroom.
Those who applauded were "Stephens College girls and University students." 36
After order was restored, Mr. Hogsett continued
his questioning.

The witness willingly admitted that she

was a member of the N. A. A.

c.

P. and that her father,

35 Ibid., p. 104.
36 The Columbia Missourian, February 9, 1940.
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John H. Bluford, was Secretary of the Kansas City branch.
At this time, letters between Lucile Bluford and the
N. A. A. C. P. were offered in evidence by the University
lawyer.

Taken as a group, they created the impression

that Lucile Bluford was primarily interested in breaking
the color barrier at the University of Missouri.

In

particular, a letter written January 25, 1939, by Lucile
Bluford to Charles Houston, raises real doubts of her good
faith.

"Mr. Franklin [owner of the Call] has not yet

granted me a leave of absence and I'm not sure that he
will.

If he doesn't and I can't attend for a whole semes-

ter • • • do you think I should enter anyway and attend
classes for a few days?" 37

As a firm believer in the pro-

gram and goals of the N. A. A. C. P., Lucile Bluford placed
high priority on the opening of educational facilities to
members of her race.
When the Court reconvened after the noon recess, a
large crowd had gathered in the courtroom, drawn by the
excitement and clearing of the courtroom during the morning session.

The audience was made up of Stephens College

and University students.

Only standing room was left

after the students took their seats. 38

37Bluford Transcript, p. 108.
38 The Co 1 u mb.ia M.1ssour1an,
.
February 9 , 1940 •
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Mr. Hogsett resumed his cross-examination of Lucile
Bluford.

Again and again the close association between

the witness and the N. A. A. C. P. was shown.

Equally as

often, the petitioner denied that she was acting for the
N. A. A.

C. P.

"Q.

(By Mr. Hogsett) Was it true that you

were just acting for the Association, in furthering its
plan?

A. I was not acting for the Association, and I am

not now." 39

Despite the long questioning, Lucile Bluford

did not change her story.
Failing to make headway with this line of questioning, Hogsett changed direction.

He had no difficulty in

establishing the strong opposition of Lucile Bluford to
the passage of House Bill 195 (the Taylor Bill) and to the
appropriation of $200,000 to enable Lincoln University to
be made substantially equal to the University of Missouri.
How could she oppose such beneficial legislation and label
it race hatred?

She replied:

In passing the Taylor bill, Missouri was trying to
evade the Supreme Court decision in the Gaines case.
The only reason that you passed the bill was to keep
from complying with the spirit of the decision of the
Supreme Court. Q. Well, of course, you don't believe
in race separation, which is the state policy?
40
A. Race separation, if it is equal, is all right.

39 Bluford Transcript, p. 122.
4 oibid., pp. 155-156.
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The witness stated further that her opposition to the
Taylor Bill resulted entirely from the inadequacy of the
funds which it had provided.

She did not believe that

Lincoln's appropriation of $200,000 could provide substantial equality with the University of Missouri which
received $3,000,000.
To further connect the witness with the N. A. A.
C. P. and its legal offensive against racial segregation
in higher education, Hogsett introduced the subject of
the Bluford civil damage suit against Canada, then pending
in federal court.

He easily proved that the six lawyers

involved were all members of the N. A. A. C. P.

It was

further disclosed that Lucile Bluford had not paid any of
the costs involved in filing the suit, and if she won the
$20,000 asked, no agreement had been discussed regarding
the distribution of the proceeds among the lawyers and
their client.

This testimony added to the reasonable

doubt of the petitioner's good faith.
Charles Houston then re-examined the witness.
attempted to reduce the doubts of good faith.

He

The witness

again stated her desire to attend the University of Missouri.

William Hogsett again questioned her sincerity,

but the witness did not weaken; she could not be confused
and did not change her testimony or contradict herself.
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The weakness of her testimony was connected with the
question of her good faith in desiring to attend the
University of Missouri.

The Supreme Court of Missouri

was later to decide that this was a key point--whether
she would actually attend the University of Missouri if
admitted, rather than her motives for attending.
Charles Houston next called Dowell H. Davis, Advertising Manager of the Call, to testify.

He stated that

Miss Bluford was responsible for the makeup of the newspaper.

Her ability was directly responsible for the

success or failure of the Call.

This questioning, it was

hoped, would dispel the question of good faith by showing
that the petitioner would clearly benefit from additional
training.

In the cross-examination, Hogsett asked if the

plaintiff had not already learned from her considerable
experience more than or as much as she could gain from
additional schooling.

Davis replied, "I don't know that

I am in a position to answer that question." 41
The Bluford lawyers now called upon Miss Alberta
Hall, Secretary of the Board of Curators of Lincoln University.

The witness had been requested to bring the

minutes of the Lincoln Board.

41~ . , P• 190.

Her testimony and the
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Board minutes clearly indicated that at the time of the
hearing, journalism work was not available at Lincoln University.

Mr. Hogsett did not cross-examine the witness.

Mr. Leslie Cowan, Secretary of the Board of Curators
of the University of Missouri, was asked by Houston
whether any Board action had been taken on Negro applications since the Gaines case.

None had been taken, except

the hiring of lawyers to defend Mr. Canada.

The failure

of the Board to take any formal action after the rendering
of the United States Supreme Court decision in the Gaines
case, Houston implied, was evidence of the Board's desire
to circumvent the decision.

In the cross-examination,

Hogsett contended that the Board's by-laws rendered additional Board action unnecessary.

The Supreme Court had

not specifically ordered that Gaines be admitted to the
University of Missouri, and thus a revision of policy was
not required.
In concluding his presentation, Charles H. Houston
argued that the action taken by the University of Missouri
Board of Curators was contrary to their oath to support
the United States Constitution.

He further showed that

the School of Journalism had then enrolled a number of
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students from foreign countries.

He concluded that

"everybody in the world is admitted, except Negroes." 42
The legal team of the University of Missouri now
began the presentation of their case.

The first called

to testify was I. C. Tull, Business Manager of Lincoln
University.

The purpose of his testimony was to show that

Lincoln University had not, at the time of the hearing,
actually spent all of the $200,000 that the General Assembly had provided for making Lincoln University equal to
the University of Missouri.
unspent.

Over $120,000 remained

Tull stated that these funds were, however,

allocated in the budget and would be spent by the end of
the biennium.

Under questioning from Hogsett, Tull agreed

that the distribution and expenditure of the unspent funds
could be changed by the Lincoln Board.

The purpose here

was to suggest that Lincoln University could from a
financial point of view establish a School of Journalism
immediately.
plaintiff.

Sidney R. Redmond cross-examined for the
His goal was to show that it was impossible

to establish work in journalism without greatly reducing
existing programs.

Tull stated:

"we don't have any money

for Journalism • • • • We do not have space for any [new]

42 Ibid., P• 249.
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department now • • • and if there are any more new departments we will have to ask the legislature to appropriate
43
money."
At this point the Court was recessed until nine
o'clock the next day, Saturday, February 10, 1940.

When

the hearing was resumed the next day, a large crowd was
present.

Many Stephens College girls and University

women were present.

Some, expecting a long siege, brought

their knitting. 44
The University lawyers first called
Canada to the witness stand.

s.

Woodson

After the customary identi-

fication questions, his duties as Registrar of the University of Missouri were discussed.

The witness stated that

the academic requirements for admission were established
by the faculty and that basic policy, such as age, residence, and racial requirements, were determined by the
Board of Curators.

Canada further stated that he did not

know that Lucile Bluford was a Negro until she appeared
for registration on January 30, 1939.
now questioned the witness.

Charles Houston

Houston produced the Bluford

application form which showed the letters "Grad" written

43~ . , p. 268.
44.!.h!:, Columbia Missourian, February 10, 1940.
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on it in red pencil and scratched out with blue pencil.
He then asked, "And if Miss Bluford had been white, would
it finally mean, on anybody else, with that notation that
she was accepted on the record and if she paid her fees-she would have been enrolled, is that not true?
sir." 45

A. Yes,

Houston then asked Canada if he put his loyalty

to the Board of Curators above that of the Missouri
Supreme Court, the United States Supreme Court, and the
United States Constitution.

Hogsett objected and the

Court sustained the objection; the witness did not answer.
After a few additional questions and considerable disagreement between the lawyers, the witness was excused.
Dean Frank L. Martin, of the University of Missouri
School of Journalism, next appeared as a witness for the
respondent.

After identifying himself, Mr. Hogsett pro-

duced a proposed outline for a School of Journalism at
Lincoln University, and asked the Dean if he had prepared
it at the request of the University of Missouri.
answer was in the affirmative.
then offered in evidence.

The

The proposed outline was

Hogsett now asked, "Is the

Department outlined in that exhibit substantially identical with your Department of Journalism at the University

45 Bluford Transcript, p. 275.
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of Missouri'?

.
1146
A • It is.

The cost of instituting the

undergraduate portion of the proposed journalism department was next considered.

Dean Martin testified that,

"The cost of establishing and operation of the department,
in my opinion, should not exceed $35,000 for the first
.
.
"4 7
b 1enn1um.

Graduate work in Journalism, the Dean stated,

could be offered at the proposed Lincoln University School
of Journalism, at the modest additional cost of $8,744 for
one year.

48

The witness stated that this graduate work

would be substantially equal to that offered at the University of Missouri.

The purpose was to show that the

demands of Lucile Bluford could easily be met with the
funds available.

Mr. Tull, the Lincoln University Busi-

ness Manager, had testified the day before that more than
half of the special $200,000 appropriation had not been
spent.
Dean Martin further told that he had been requested
by Lincoln University Board of Curators in December 1939,
to prepare an outline for a School of Journalism.

He had

also been requested to determine the availability of

46 Ibid., P• 291.

4 7Ibid., P• 294.
48ill.£·, P• 301.
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Negroes qualified to teach in the proposed school.

He

completed the outline and a list of Negroes qualified to
teach journalism, both of which he forwarded to President
Scruggs at Lincoln University.
On January 16, 1940, the Lincoln University Board
of Curators adopted a resolution authorizing the establishment of a School of Journalism by February 1, 1941.

49

William Hogsett then inquired of Dean Martin, if the
Lincoln Board could not have set up a School of Journalism
in time to meet the demands of the petitioner.
if the money appropriated in the 1939 appropriation
act for Lincoln University was appropriated and available on July 7, 1939, in your opinion could a full
course of graduate and undergraduate instruction have
been established and ready for operation in Lincoln
University by the opening of the September semester,
beginning, about the middle of September, 1939? • • •so
The Witness:
In my opinion, it is entirely possible.
In this part of his testimony Dean Frank L. Martin and
the University's attorney, William Hogsett, clearly implied
that Lincoln University was completely capable of meeting
the needs of Lucile Bluford.

It was suggested that only

the Board's long delay in meeting its obligation had prevented the establishment of a School of Journalism in time
to render this litigation unnecessary.

49Minutes, Board of Curators, Lincoln University,
January 16, 1940.
SOBluford Transcript, pp. 321-322.
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The examination of Dean Martin now turned to the
professional benefits which Miss Bluford would gain from
attending the University of Missouri.

The Dean did not

believe that she could benefit from additional professional journalism work.

Of course, everyone could profit

from additional general education.

However, that was not

what the plaintiff asked in her suit.
I don't think she could gain very much in the way of
technical instruction. I mean by that that we have
never had a case of a managing editor come back to
school to fit one's self to become a better managing
editor through what they would learn of the technical
part of Journalism. I think we do have a good many
practitioners in the field of Journalism who look for
additional educa~fon, but that is really in the field
of Liberal Arts.
Charles Houston now began his interrogation of the
witness.

In spite of numerous questions, Dean Martin did

not modify his earlier statement that the proposed school
of journalism would be substantially equal to that at the
University of Missouri.

He readily admitted that the

faculty at the Missouri University School of Journalism
had considerable more academic and practical experience
than the proposed Lincoln faculty was likely to have.
Library facilities at the University of Missouri, he also
admitted reluctantly, were larger than at Lincoln

S l ~ . , P• 323.
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University.

Charles Houston's last question raised the

possibility that the Dean might have a dual standard for
journalism schools.

"I want to ask you if Lincoln Uni-

versity had been a white school if you would have submitted
a memorandum [so] • • • sketchy and incomplete?

A.

I

can't answer that question. 1152
The Business Manager at Lincoln University, I. C.
Tull, was recalled by William Hogsett.

The witness ad-

mitted that both he and President Scruggs were members of
the N. A. A. C. P.

It was hoped that this would establish

the suggestion of collusion between the plaintiff and the
officials of Lincoln University.
The hearing was corning to a close.

The last wit-

nesses called comprised the rebuttal for the Bluford case.
Lucile Bluford again was called by Charles Houston.

She

again related her attempts to enter the University of
Missouri.

The appeal for advice and aid, she stated, was

made to the N. A. A. C. P., because she could not personally afford the cost of litigation.

Under cross-

examination, she continued to insist that any benefit
which came to the Negro race was an incidental result of
the case.

Her prime interest was the personal advantage to

be obtained from admission to the University of Missouri.

5 2 ~ . ' P• 358.
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Mrs. Dorothy Davis, an employee of the Kansas City
Call, next testified.

She stated that as early as 1937

the plaintiff had told her of her desire to attend the
University of Missouri.
examine.

William Hogsett did not cross-

Mrs. Ada Franklin, wife of the owner of the

Call, next testified that Lucile Bluford would be given
a leave of absence from her employment if she were admitted to the University of Missouri.
not question the witness.

Again Mr. Hogsett did

This testimony, it was hoped,

would establish the good faith of the plaintiff.
Circuit Court decision.

The hearing was over.

Judge Dinwiddie took the case under advisement, the
decision to be rendered at a later date.
the decision was announced.
the defendant,
Missouri.

s.

On May 31, 1940,

The decision was in favor of

Woodson Canada and the University of

In a memorandum of opinion, Judge Dinwiddie

justified his decision.
The question here is, again, whether both universities must at all times offer the same courses in
order to guarantee equal protection, or are they,
upon first notice or demand, to have a reasonable
time to offer a course requested for the first time?
• • • The relator made no demand of Lincoln University for the estabiishment of the course of study here
sought • • • •
The State has made it mandatory upon the appropriate
State agency, that is, the Board of Curators of
Lincoln University, to bring that institution to the
standard of the University of Missouri, and to that
end has directed that all courses given at the
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University of Missouri shall be afforded to colored
students requesting them at Lincoln University, and
there is no choice,--that Board must do this much.
No one with experience in localities where both races
are numerous questions the determination that separation of the races for the purpose of education is for
the general good • • • • Should the best interests
of both races suffer, in order that relator's bare
legal right, if it is a right, be preserved,·and
especially since her opportunity for education is not
denied? Should the Court disregard the good of both
races and use the discretionary writ of mandamus to
nullify the established policy of segregation in this
state? If these questions are answered in the affirmative, the result would be that Negro citizens could
suddenly apply for courses at the University of Missouri which, at the instant, were not being given at
Lincoln, before the Board of the latter institution
even know that any colored person desired such
courses, and before the Board, after learning of such
desire, could, within reason, establish same, thus
forcing their admission to the University of Missouri,
only to be transferred when the Lincoln Board per- 53
formed its mandatory duty, which it would surely do.
Lucile Bluford, the plaintiff, and her lawyers did
not agree with the Judge's verdict and filed a motion for
a new trial that same day.

The motion was denied.

On

June 5, 1940, the decision was appealed to the Missouri
Supreme Court.
Missouri Supreme Court.

The appeal was heard by

Division No. 1 of the Missouri Supreme Court on July 8,
1941. 54

The same lawyers who represented both parties in

53 Ibid., pp. 396-399.
54 state Ex Rel. Bluford v. Canada, 153 s.

w.

2d 12.
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the earlier Boone County Circuit Court hearing were retained
for the appeal.

The University of Missouri argued that the

relief asked by the plaintiff should be rejected for the
following reasons:

the suit was not prosecuted in good

faith, the respondent, Canada, was merely a subordinate of
the Board of Curators and therefore not properly the
defendant, the remedy sought should be obtained from
Lincoln University rather than the University of Missouri,
and finally the petitioner had not made formal demand on
Lincoln University for graduate work in Journalism. 55
The Court first considered the good faith of the
plaintiff.

"We think there is no substantial evidence to

convict appellant of bad faith in law and this contention
must be resolved against the respondent."

56

If the Uni-

versity of Missouri had been able to prove, to the satisfaction of the Court, that Lucile Bluford did not intend
to attend the University of Missouri, the decision would
have been affected.
In our view, if appellant has the legal right and
actually expects to attend the University, her motives
are immaterial. On the other hand, if appellant does
not expect to attend, she should not be granted our
writ merely to open the dog 7s of the University for
other members of her race.

55 Ibid., P• 14.
56 Ibid., P• 15.
57 Ibid.
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The court further rejected the argument that the suit had
been filed against the wrong party.

"We hold that it was

unnecessary to join the Board of Curators as parties." 58
The Missouri Supreme Court ruled that Lucile Bluford
had not made formal demand upon the Board of Curators of
Lincoln University for graduate work in Journalism.
was in opposition to the claim of the petitioner.

This
The

inquiry sent to the President of Lincoln University was
not formal demand.

The fact that the Board of Curators

of Lincoln University adopted a resolution to start a
School of Journalism by February 1, 1940, was not relevant
to this case.
Appellant argues that, by making investigation and
preparation for the opening of a school of journalism,
the Lincoln Board treated appellant's inquiry as a
demand. We do not so interpret the record, but, even
so, the ~§tion of the Board did not amount to a
refusal.
The Court did not believe that the decision by the
United States Supreme Court, in the Gaines case, required
the immediate availability at Lincoln University of all
work offered at the University of Missouri.

The State of

Missouri was entitled to a reasonable lapse of time
between the formal demand, which had not been made in

58 Ibid.
59 Ibid., P• 16.
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this case, and the opening of the educational facility.
"The opinion of the [united States] Supreme Court did not
deprive the State of a reasonable opportunity to provide
facilities, demanded for the first time, before it abrogates its established policy of segregation • •
This case also differed from the Gaines decision
in that it placed upon Lincoln University the mandatory
duty of offering new and substantially equal facilities
when formally demanded by Negroes.

Even without the re-

quired demand, Lincoln University was preparing to offer
work in Journalism.

The Missouri Supreme Court thus con-

cluded that Lucile Bluford, "because of the lack of
previous demand on Lincoln University.

was not

entitled to admission to Missouri University at the time
of her application and respondent [canada] committed no
wrong
The failure of Lucile Bluford to make the required
formal demand on Lincoln University was fatal to her case.
If she had made such a formal demand in January 1939,
eighteen months earlier, the Court would likely have ruled
that a sufficient time had elapsed to establish separate

6 0 ~ . , P• 17.
6 1 ~ . ' P• 18.
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but substantially equal facilities.

This reasoning is

evident in the concluding paragraph of the decision.

"If,

upon proper demand and after a reasonable time, the desired
course is not available at Lincoln, appellant will be
entitled to take the course at Missouri University. 1162
Segregation in higher education was thus maintained
in Missouri.
expensive.

However, it was becoming increasingly
Lucile Bluford asked the Missouri Supreme

Court for a rehearing of her appeal.
the Court on July 25, 1941.

This was denied by

The case was not appealed to

the United States Supreme Court.
The offensive of Lucile Bluford and the N. A. A.
C. P. to break down the color line at the University of
Missouri was a double pointed attack.

No discussion of

this would be complete without considering the suits
against

s.

Woodson Canada in Federal District Court for

civil damage.
First civil damage suit.

On November 4, 1939, a

civil suit for damages was filed by Lucile Bluford
against

s.

Woodson Canada in the United States District

Court for the central division of the Western District
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of Missouri at Jefferson City.

The petition asked for

damages in the amount of $10,000 for each of the two
occasions when Lucile Bluford had been personally refused
admittance to the University of Missouri by Mr. Canada.
On these occasions "she suffered great humiliation, mental
anguish, loss of earning power and efficiency in her newspaper work, and has lost irreplaceable time out of her
life in beginning her graduate work • • • • " 63
The legal basis for civil damages was a law passed
by Congress and approved by President Grant on April 20,
1871.

The law provided:

Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State or
Territory, subjects, or causes to be subjected, any
citizen of the United States of other person within
the jurisdiction thereof to the deprivation of any
rights, privileges, or immunities secured by the
Constitution and laws, shall be liable to the party
injured in an action at law, sg!t in equity, or other
proper proceeding for redress.
The Bluford petition for civil action against Canada and the University's reply on Canada's behalf were
filed in Federal Court.

On April 6, 1940, Judge John C.

Collet, of the Federal District Court, heard motions from
the plaintiff and defendant whether the petition should be

63 Bluford Transcript, p. 175.
64united States Compiled Statutes ( ~ ) , p. 596,
Sec. 3932.
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allowed to stand.

65

In both their written petition and

oral arguments the Bluford lawyers freely admitted that
formal demand had not been made on the Board of Curators
of Lincoln University for equal facilities.

They denied

that such was necessary under the United States Constitution or federal law.

This was the key point.

If her position is well taken no allegation of advance
notice to the authorities of Lincoln University of her
desire for the instruction demanded is necessary. On
the other hand, if the State be entitled to an opportunity to furnish the instruction at Lincoln University before it or its administrative officers (such as
the defendant), be convicted of violation of the
equal protection clause, then the petitioner (Bluford]
should amend or defendant's mo ~on sustained. [Canada's motion to dismiss case]

5

The federal Judge believed that the mandatory duty of the
Lincoln Board to create additional facilities when formally demanded to do so made such action necessary to the
Bluford petition.

The "plaintiff may not complain that

defendant has deprived her of her constitutional rights
until she has applied to the proper authorities for those
rights and has been unlawfully refused."

65 Bluford

67

y. Canada, 32 F. Supp. 707.

66 Ibid., p. 710.
67 Ibid., P• 711.
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Judge Collet further stated in his opinion that the
requirement of formal demand was not contrary to either
the supreme laws of the land or inconsistent with sound
judgment.
Furthermore, if plaintiff may maintain this action
without alleging previous notice of her desires and
opportunity for compliance, will on tomorrow the
individual members of the Board of Curators of Lincoln
University or the University of Missouri be liable in
damages to another negro, if, perchance, late today
he or she demands instruction at Lincoln University
for which facilities are lacking, and then in the
morning demands admittance to the University of Missouri? Yet such would seem to be the result contended
for by plaintiff unless the curators should maintain
at Lincoln University at all times all departments of
instruction, whether used or not, which are available
at the University of Missouri. It does not appear
that "a clear and unmistakable disregard of rights
secured by the supreme law of the land" would result
from a failure on the part of those curators to keep
and maintain in idleness and non-use facilities at
Lincoln University whig§ no one had requested or indicated a desire to use.
The Bluford lawyer's brief stated that they would
prove that their client had made the necessary demand upon
Lincoln University.

The Judge, because of this, gave them

the opportunity to amend their petition or the case would
be dismissed.

"The motion to dismiss will be sustained •

• • unless • • • plaintiff's petition is amended to comply
with the views herein before set out." 69

68 Ibid.
69 Ibid.
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Within the required time, the Bluford lawyers
amended their petition to meet Judge Collet's requirements.
On October 22, 1940, the selection of a jury began in
Federal District Court at Jefferson City for the civil
damage suit.

The deciding point for the jury was essent-

ially the good faith of Lucile Bluford in her attempt to
enter the University of Missouri.

Canada's lawyers

claimed that the plaintiff was merely acting for the
N. A. A. C. P.

The whole business, they contended, was

part of a national scheme of the N. A. A. C. P. to end
all racial segregation.

The all-white jury deliberated

their decision for forty-five minutes and rendered their
verdict in favor of the defendant,

s.

Woodson Canada.

70

While Lucile Bluford lost again, her continued efforts to
enter the University of Missouri was keeping the issue of
racial segregation before the public.

There was also the

hope that the continued pressure on the University would
eventually produce a change in policy.
Second civil damage suit.
Lucile Bluford again confronted

On September 19, 1941,

s.

Woodson Canada at his

office, and was again refused a permit to enroll.

Again

?OThe Columbia Missourian, October 22, 1940 to
October 2"s-;-1940.
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the attempt to recover civil damages from Mr. Canada was
instituted.

The petition was filed January 7, 1942, in

the Federal District Court in Kansas City, Missouri.

The

Kansas City Federal Court transferred the case to the
District Court at Jefferson City. 71
Because Federal Circuit Judge John

c.

Collet had

heard a similar case involving the same litigants the
preceding year, he requested United States District Judges
Albert L. Reeves and Merrill E. Otis of Kansas City to
join him in hearing the case.

Again the matter of good

faith was called to the attention of the jury.

William

Hogsett contended, "Miss Bluford is acting in this case
as a mere front for the Association [N. A. A. C. P.] • •
• • The objective is not only to force Negroes into the
University but into all schools of the state." 72

The

plaintiff continued to maintain that her primary interest
was in acquiring graduate work in journalism.

However,

with the passage of time this argument had become more
difficult to present conviricingly to a jury.
Because of war time conditions and a shortage of
students, the University of Missouri discontinued offering
graduate work in journalism in 1942.

This forced

71 The Columbia Missourian, January 13, 1942.
7 2 ~ . , April 23, 1942.
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Charles Houston to drop that portion of the suit requesting an injunction to issue a permit to enroll.

The elim-

ination of graduate work in journalism eliminated half of
the suit.

Only the matter of civil damages remained.

After two days of testimony the matter was ready
for the jury.

Judge Collet, "charged the jury to make the

finding solely on the basis whether Miss Bluford has shown
'good faith'--an honest intention of attending school--in
applying for graduate journalism courses •
all-white jury found for the defendant,

s.

II

73

The

Woodson Canada.

This was the end of the litigation brought by
Lucile Bluford against the University of Missouri and its
officials.

From September 1939 until April 1942, Lucile

Bluford and her N. A. A. C. P. legal advisors were either
arguing a case or preparing one against the University of
Missouri.
Summary.

If the disappearance of Lloyd Gaines had

not necessitated the dropping of his case against the
University of Missouri, it is unlikely that there would
have been a Bluford case.

The Gaines rehearing in Boone

County Circuit Court would have determined whether Missouri

73 Ibid., April 25, 1942.
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could escape racial integration by the hurried establishment of a separate Law School.

Because of the inability

to obtain another petitioner seeking admittance to the
University of Missouri's Law School, the N. A. A.

c.

P.

developed a case based on graduate work in journalism.
Lucile Bluford gave the N. A. A.

c.

P. its only opportun-

ity to continue the legal offensive against school segregation and inequality in public higher education in
Missouri.
The most significant error in the legal attack of
Lucile Bluford and the N. A. A.

c.

P. was in their failure

to make formal demand on the Lincoln University Board of
Curators for graduate work in journalism.

If this had

been done at the beginning, it might have affected the
outcome.

More likely, Lincoln University, under political

pressure, would have hurriedly established some sort of
facility.

This would have required an additional hearing

to determine if it were substantially equal.
The testimony given by those associated with the
University of Missouri clearly indicated a greater desire
to maintain the University of Missouri as an all-white
institution than to help establish real equality in educational facilities.

Dean Martin's proposed School of

Journalism would possibly have met the strictly legal
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requirements for substantial equality; however, actual
equality would not have existed.

This thinking is largely

explained by the attitude that the real responsibility was
that of Lincoln University.

It is apparent that the Uni-

versity of Missouri's officials and Board believed that
the Lincoln University Board was not meeting its responsibilities.
The civil damage suits filed against

s.

Woodson

Canada suggest the expectation of failure in the state
courts by the N. A. A. C. P. lawyers.

In view of the

favorable decision in the Gaines case by the United States
Supreme Court, they hoped to find success in the Federal
District Court.

Both damage suits were lost essentially

because of the refusal of the juries to credit Lucile
Bluford with "good faith" in her attempts to enter the
University of Missouri.
N. A. A.

c.

Her close association with the

P. made "good faith" almost impossible to

establish with an all-white jury.

"The N. A. A. C. P.

has been, from the standpoint of the southern white man,
in the same class with abolitionists and carpetbaggers,
an outside agency which has tried to impose its ideals
upon him." 74

74 Guy B. Johnson, "Negro Racial Movements and
Leadership in the United States," American Journal of
Sociology, 43: 67, July 1937.
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While Lucile Bluford lost all her litigation and
received no personal benefit from it, the long term effect
was to increase higher educational opportunities for
Negroes.

CHAPTER VII
REACTIONS TO THE GAINES CASE
Before considering various reactions to the decision
of the United States Supreme Court in the Gaines case, it
is necessary to re-emphasize a key aspect of the decision.
The legislative act creating Lincoln University in 1921
gave the Board of Curators the discretionary authority to
create new departments, as requested by Missouri Negroes,
or to meet the requirement of separate but equal facilities
by providing out-of-state tuition grants.

This discretion-

ary power of the Lincoln University Board was a decisive
factor in the Gaines decision.

The decision required that

an agent of the state be given the responsibility to provide new separate but equal facilities when formal demand
was made.

The decision did not prohibit temporary dis-

crimination, such as out-of-state tuition plans, for a
reasonable time pending the creation of the new facilities.
The matter hinged on the mandatory requirement to create
new facilities.
requirement.

In Missouri, the Taylor Law met this

Prior to that legislation the high court
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had ruled:
It is urged, however, that the provision for tuition
outside the state is a temporary one,--that it is
intended to operate merely pending the establishment
of a law department for negroes at Lincoln University.
While in that sense the discrimination may be termed
temporary, it may nevertheless continue for an
indefinite period by reason of the discretion given
to the curators of Lincoln University • • • • In that
view, we cannot regard the discrimination fs excused
by what is called its temporary character.
The willingness of the Federal Courts to accept
temporary discrimination, where an agent of the state was
required to establish new facilities upon demand, is again
clearly expressed in the opinion of Federal District Judge
Collet in the matter of the Bluford civil damage suit
petition.

The Bluford lawyers had contended that the

decision by the United States Supreme Court required the
immediate availability of separate but equal facilities,
or admission to the University of Missouri.

The legis-

lative requirement, adopted in 1939, that the Lincoln
University Board of Curators must establish new courses
or departments when formally demanded by Missouri Negroes
removed the possible permanent status of the discrimination.

Judge Collet stated that, "the Gaines case did not

deprive the State of a reasonable opportunity to provide
facilities, demanded for the first time, before it

1 305

u. s.

351-352.
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abrogated its established policy of segregation." 2
This aspect of the Gaines decision meant that no
state could force a Negro citizen to accept funds for
scholarships outside the state in lieu of the provision of
equal educational opportunity within the state.

But it

did not imply that it was illegal for a state to offer
such scholarships, nor did it say that it was illegal for
any prospective student to accept such a scholarship.
Thus, so long as a state offered scholarships for study
outside the state and applicants accepted them, everything
was perfectly legal.

The decision thus did not require

the immediate admission of Negroes into state universities.
Because of the United States Supreme Court decision,
some states adopted legislation fixing responsibility in
an official body for the establishment of new facilities
for Negro higher education.

These same states often

established or expanded the out-of-state tuition scheme
to discourage Negro demands for equal facilities within
their state.

The success of these attempts to prevent

racial desegregation in higher education resulted from the
willingness of Negroes to accept out-of-state grants
rather than to institute long and expensive litigation

2 32 F. Supp. 709.
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to force the establishment of new Negro facilities within
the state.
Newspaper comments.

The newspaper comments on the

Gaines decision indicate that the full import of the
decision was not always recognized.

The New York Times

thought that the decision would be accepted by those who
favored constitutional government.
Once more the Supreme Court has spoken out in defense
of equality of human rights • •
We do not think
that the critics who so often denounce the Supreme
Court for "obstructing the will of the people as
expressed through their Legislatures" will object
strongly to this decision. They will recognize in
this case that the court was acting in ~ccordance
with the provision of the Constitution.
The author of this editorial little realized that the
successful attempts to evade and postpone the consequences
of the Gaines decision would originate in the state legislatures.
Other Northern newspapers likewise regarded the
decision of the Supreme Court as a great step forward.
The Philadelphia Bulletin stated:
This decision goes to swell the thick file of those
[supreme Court decisions] which prove the guarantees
of the Constitution are effective and real. They
protect not only the Negro's life, liberty and

3 The ~ ~ T i m e s , December 13, 1938.

249
property, but establish for him that equality before
the law which dictatorshiij flouts but which is the
life-breath of democracy.
The Washington, D. C. Post regarded the ruling as an
extension of liberty.

"The impressive record of the

Supreme Court in upholding individual rights, regardless
of race or creed, was further extended by its decision in
the Gaines case • •
The comment of the press in Iowa was indicative of
the attitude of those states in the mid-west with strong
traditions of personal liberty.

The Iowa City Iowan

commented:
The surprising thing is not the nature of the decision,
but the fact that such a decision actually had to be
made affecting a neighboring university.
We cannot quite see how the University of Missouri
could be so narrow-minded--and so immersed in narrowmindedness as to believe such undemocratic views
universal and valid in the nation's highest court of
justice. We are glad that the University of Missouri's
absurd se1 -assurance has been so realistically
punctured.

6

As was to be expected, the Southern press was not
enthusiastic about the ruling of the Supreme Court.

How-

ever, in most cases the press accepted the decision with
the hope that the problem could be resolved.

The Columbia,

411 Press Comment on the Gaines Case," Crisis, 46:52,
February 1939.

5 Ibid.
6 Ibid., p. 53.
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South Carolina, State indicated the mixed feelings with
which the decision was received.
"The New Deal did it!" That's what the State hears
people saying about the Supreme Court's decision
establishing the principle of equal privileges for
Negroes in state-supported education. The State
is not certain whether the New Deal should be blamed,
or praised, according to viewpoint, for Negro progress
toward equality; perhaps it only sp 7eded the process.
As a rule that is all reformers do.
The reaction of the Charleston, South Carolina,~ and
Courier expressed the opinion that the Gaines decision
contained the seeds of destruction for publicly supported
graduate and professional education in the South.
In the southern states are too many state universities.
Scarcely one of them is adequately supported. The
people of no single southern state, unless Texas be
the exception, can afford to maintain an institution
rivaling Princeton, Yale, Harvard, Michigan, Wisconsin,
California. For the advanced degrees they do not
offer the work of those wealthy institutions • • • •
They could have colleges in which the bachelor's degree
would count for as much as it does in the rich institutions, though political influences now make it
second-rate in most of them.
Admission of hordes of students on certification from
"accredited high schools," that is admission without
examination, is manifestly incompatible with any
honest and effective plan of education, and half the
"students" in southern state colleges have no business
in them. In SHORT, the South is full of half-starved,
make-believe state institutions • • • •
Unless the Missouri decision shall force the adoption
or a common sense course by the states for their
institutions, the church and privately endowed

7Ibid.
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universities and colleges of the South will in a
ge~e:al sense 8educe them to a lowly estate in public
opinion • • • •
This editorial suggested the possibility of employing
entrance examinations as a method of keeping Negroes from
attending all-white institutions.

Considering the success

of voter registration examinations, it might have succeeded
if it had been tried.
The Fort Worth, Texas, Star-Telegram expressed no
surprise at the action of the United States Supreme Court.
To many careful observers, the court decision was regarded
as inevitable.
The failure of southern states to provide tax-supported
higher educational facilities for Negroes was certain
to be challenged sooner or later, and the United States
supreme court decision in the Missouri case requires
that this provision be made. The alternative is to
admit Negro students into state colleges and universities now limited to white enrollment • • • • The
next move would appear to be legislative appropriation
to provide educational opportunities for Negro
students, which could be in the form of annexes to
state universiti 9s or enlargement of existing Negro
colleges • • • •
This newspaper suggested the method of coping with the
Gaines decision which was used by many Southern state legislatures, that of expanding existing Negro institutions.

8 Ibid., p. 53, 61.
9 Ibid., P• 53.
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In Missouri the two leading white newspapers, the
Kansas City Times and the St. Louis Post Dispatch, did not
look favorably at the decision.

The St. Louis paper was

unusually frank in its disapproval.
The United States Supreme Court brushed aside the more
realistic approach of the Missouri Supreme Court,
deciding the issue on the basis of pure logic, and
since the court of last resort has spoken, there is
nothing for the state to do but open the University
of Missouri to Negroes who apply for law degre 1 or
to provide a law school at Lincoln University.

a

The Kansas City newspaper did not consider the possibility
of Negroes attending the University of Missouri.

Some

segregated facility would be created to meet the requirement of the high court.

"Thus it would appear that the

requirements of this decision could be met by the provision of legal training at Lincoln University, the state
institution for Negroes at Jefferson City." 11
The Negro press in Missouri was far more optimistic
about Lloyd Gaines' entrance into the University of Missouri than the white newspapers.

The St. Louis Argus

reported:
Based on this mandate from the highest tribunal of the
nation we take it for granted that Gaines, will, at
the beginning of the next school year in September,

10 st. Louis Post Dispatch, December 13, 1938.
11 Press Comment, p. 53.
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enter the law school at the University of Missouri • •
We make this statement because it is hardly
possible for the state to build and equip a law school
at Lincoln University • • • comparable with that which
is provided for white students at Columbia. Nor do we
presume that there will be any opposition on the part
of the state in obeyi£~ the mandate of the Supreme
Court in this matter.
The opposition which the Argus had not expected made its
appearance just a few days later in the form of House Bill
195 (Taylor Bill).

As mentioned in an earlier chapter,

this legislative act abolished the discretionary power of
the Lincoln University Board and made it mandatory that
they establish new courses when formally requested.

Fur-

thermore, the bill provided for out-of-state scholarships
in the hope that Missouri Negroes would accept this means
of furthering their education rather than institute
lengthy legal proceedings.

This move by the General

Assembly was clearly predicted in the editorials quoted
from the St. Louis and Kansas City white newspapers.
The Negro Kansas City Call, managed by Lucile
Bluford, was quick to react to the Taylor proposal.
If keeping the races separate is so important to
Missourians that coeducation is unthinkable, then
let them count the cost! because Negroes will accept
no make shifts, no postponements, no evasions! For
the moment Missouri University is "not at home" to

12~

st. Louis Argus, December 16, 1938.
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receive the mandate of the supr 1~e court, but the high
court will not be flouted long.
Clearly, Lucile Bluford, the author of the editorial, was
becoming strongly involved in the movement to integrate
the University of Missouri.

When the General Assembly

passed the Taylor Bill, she editorialized in these words:
"for the legislature to re-enact the student aid provision
of the old law which was specifically declared unconstitutional, is the same as Missouri saying it defies the court
and disobeys the law. 1114
The St. Louis Argus responded to the adoption of
the Taylor Bill with more disappointment than anger.
"What an opportunity!

What an opportunity to get out of

the old rut of racial prejudice, was Governor Stark's
before he signed the Taylor Bill • • • • 1115
One of the most interesting reactions to the decision of the Supreme Court was an editorial which appeared
in The Missouri Student a short time after the decision
was announced.
The Supreme Court's decision Monday may prove to
be a pebble dropped into a calm pool. The pool measures nearly a score of states. At least, the total

13~

Kansas City Call, February 10, 1939.

14~ . , April 29, 1939.
15~

st. Louis Argus, May 12, 1939.
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effect of the decision will be realized only as
instances come up in the next few years.
A report from the state capitol indicates the
legislature may provide a law school for Negroes at
Lincoln University. But what about Journalism? What
about Engineering? Our University has the best in
Journalism. To what extent can the legislature provide equal opportunity in Journalism for the Negro?
To what extent can it provide equal protection in
education in any of the studies outside of those
taught at Lincoln University?
Here, then, we meet the question: Can Missouri
provide for the Negro a University of the completeness
of the state University? It is apparent the state
will employ every trick in its hand to maintain its
traditional policy of separation of whites and Negroes
in schools. At the same time it is fighting an uphill
battle that measures as high as all the states who
allow the Negro to mix with the white in educational
institutions, American tradition of racial equality,
and topping it all, the written constitution. The
hill is steep, and rugged, and the fight looms as a
losing battle.
Of immediate importance to students is the possibility of Gaines occupying a seat in a Missouri University classroom. The law students were convinced
Monday that Gaines would be "treated like a dog"--if
he entered. Outspoken students said they would not
sit by a Negro in class. Stronger voices announced
they would leave school, if Gaines were admitted.
The logic of the latter statement is ridiculous.
Where would they go? The Supreme Court decision holds
for the nation; consequently, all southern schools
will be forced to allow whites and Negroes to study
in the same institution.
In the trigger discussion, one caught the scent of
Nazi anti-semitism, saw a race magnified in its role
of an underdog. Lincoln University for the Negro.
The Ghetto for the Jew. For, wherein is there a
basic difference?
The south has come to reconcile the Yankee; the
war that tore them apart gave the Negro equality.
The question was settled 75 years ago; the consequences have been long in arriving. While the sting
sharp, it will wear off. The Supreme Court decision
was inevitable. The University knew when it went
beyond the state's borders to uphold its tradition
of racial segregation in education that it had a slim
50 to 1 chance of winning. And now we have the ·
decision.
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We who are students will have no say as to what
will be done about the Negro attending school, but it
is we who will go to school with him. Few will have
the money to come, and those who do will come for
advanced education and, for the most part, will be a
superior Negro.
Our actions in accepting him will define our status
as Americans. Our pilgrim, continental, Gettysburg
tradition is freedom and racial equality for all. It
is our cue to pioneer the nation out of this lf 6t
frontier of racial prejudice and superstition.
The student editor of the paper, William E. Macklin, clearly foretold the reaction of the Missouri General Assembly
to the Gaines decision and the inevitable admission of
Negro graduate students in 1950.
Periodical literature.

The decision of the United

States Supreme Court in the Gaines case also elicited
comment in magazines and journals.

Oswald Garrison

Villard, one of the founders of the N. A. A. C. P., commented in the Nation:
This is an epoch-making decision, a milestone in the
Negro's fight for his rights as a citizen, and it
will cause consternation throughout the fifteen states
which now deny to Negroes the advantages accorded to
whites. That in most of these states the authorities
will seek to circumvent the decision I have no doubt

. . . .

I cannot recall any decision of the Supreme Court of
late years a ecting the Negro so far reaching as
this • • • •

17

16Newspaper Clipping, Gaines File, President's
office, Lincoln University, Jefferson City, Missouri.
17oswald Garrison Villard, "Issues and Men,"
Nation, 147:693, December 24, 1938.
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He too predicted the evasive efforts of most Southern
states to meet the requirements for separate facilities
in higher education.
The non-denominational Protestant Christian Century
stated that Missouri was a good place to start desegregating higher education.

While the state could establish

a separate law school at Lincoln University, the author
thought that the all-white institution should be opened
to Negro Missourians.
And it is hard to see how any vital interest of white
Missourians would be endangered or any deepseated
conviction affronted if the doors of the state university's law school were thrown open to all qualified applicants without distinction of race. In a
law school, if anywhere, there ought to be illustrat~o~ as w 1 as instruction in the equal rights of all
citizens.

18

The liberal Roman Catholic periodical Commonweal also
commented on the Gaines case.

It believed that the

decision was "just in principle and clearly of great
importance. 1119

The author recognized that the state

could meet the mandate of the Court by establishing a
Negro law school.

However, it stated this would not be

a step forward.

1811 supreme Court Supports Negro School Rights,"
The Christian Century, 55:1597, December 28, 1938.
19 "The Gaines Decision," The Commonweal, 29:282,
January 6, 1939.
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Missouri • • • may now take the wholly right course of
throwing open her state university doors to her
colored citizens • • • • This course would have the
multiple advantage of saving a great deal of money,
of taking the lead for the South in a direction in
which sooner or later it will have to go • • • and
above all of demonstrating the state's own understanding of the meaning of higher education • • • • Higher
education has its own interior obligations; it may
exact conformity to certain standards of mentality
and character. Other considerations [such as race]
are irrelevant and a~b to endanger its very character
as higher education.
In respect to the Gaines decision, the major church groups
in the North endorsed the decision of the court.

Both the

Christian Century and Commonweal indicated a preference
for the admission of Negroes to the University of Missouri
rather than the establishment of new colored facilities.
The official publication of the N. A. A. C. P.,
The Crisis, viewed the Gaines decision as a great victory.
The article implied that Gaines would enter the law school
of the University of Missouri.

The Association under-

estimated the determination of the Missouri General
Assembly to maintain racial segregation in higher education regardless of the cost.

The long-term significance

of the decision was recognized:
The Gaines opinion is so worded that it affects all
phases of Negro education in those states which have
separate schools for white and colored students.
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It reaffirms and re-emphasizes the previous opinion
of the Supreme Court that separation is legal only
when it provides equality between the two races. This
assertion • • • is regarded by the N. A. A. C. P. and
other observers as opening the way for legal action
to compel equalization of school funds, teachers
salaries, equipment, and high school and elementary
training. It can be used, also, in the stru~~le to
improve bus transportation for rural pupils.
The decision was a significant part of the movement for
more equal educational facilities for Negroes, but it did
not produce the immediate results the N. A. A. C. P.
eagerly anticipated.

The decision was, however, a step

in the direction of the momentous Brown v. Board ruling
in 1954.
Publications intended for professional educators
and those interested in the field of education commented
on the Gaines decision.

The publication of the American

Federation of Teachers, The American Teacher, published
an article on the decision in its January 1939 issue. 22
The writer regarded the decision as the culmination
of the Negro's efforts to obtain better schooling and to
"demonstrate to the nation.

that a policy of discrim-

ination • • • is detrimental to the political, social and

21 u Un1vers1
·
. t yo f M.1ssour1
. Case Won," The C r1s1s,
. .
46:10, January 1939.
22

Leon A. Ransom, "Supreme Court Upholds Lloyd
Gaines," The American Teacher, 23:14-17, January 1939.
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The author warned his readers

economic order.

that any effort to increase the number of segregated
facilities for Negro education would endanger the economic
security of the classroom teacher.

He suggested that the

price of continued racial separation in higher education
would be met proportionately more by the classroom teachers
of the state than by the taxpayers.
The danger about which the A. F. of T. and all educators must be alert is that which may come in an
effort to lighten this increased burden by a general
lowering of the salary scale for all teachers and by
a reduction in the quality and quantity of classroom
instruction. Even more serious is the possibility
that a great deal, or all of the present state aid to
the counties for educational purposes may be taken
away and diverted to the maintenance of separate universities, and teachers in the elementary and highschool divisions left to the va~ijries and uncertainties of the county taxing unit.
These dread consequences did not develop to a measurable
extent, because the Southern states did not expend very
large sums of money to raise the facilities for Negro
higher education.

However, the limited funds spent on

duplication did reduce the funds available to white schools.
The American Federation of Teachers with its slogan of
"Democracy in Education--Education for Democracy" was

23 Ibid., p. 14.
24 Ibid., p. 16.
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strongly opposed to racial segregation in education.

It

included Negro teachers in its organization and considered
racial segregation in schools contrary to the basic principles of education.

The A. F. of T. included many locals

in the Southern states where racial segregation was practiced.

By comparison, the largest organization for pro-

fessional educators, the National Education Association,
did not comment on the Gaines case.

This was consistent

with their adopted policy of accepting racial segregation
in education.

The subject was considered too contro-

versial for the N. E. A. to become involved.
The widely read periodical, School and Society,
contained an article on the Gaines ruling in its March 4,
1939, issue.

The short article regarded the decision as

important because it created a new criterion of equality
of opportunity for Negroes.

This clarification by the

high court of the separate but equal doctrine "will
require an exact correspondence between each part of the
state's dual system of schools." 25

This article wrongly

interpreted the decision because the United States Supreme
Court required substantial equality not "exact correspondence."

The difference between the two terms was immense.

25

Alexander Brody, "Federal Relations to Higher
Education," School and Society, 49:275, March 4, 1939.
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In the field of education, the leading publication
dealing with Negro education is the Journal of Negro
Education.

This publication was begun in 1933 by Howard

University in Washington, D. C.

An article in April 1939

considered the ruling of the United States Supreme Court.
"Needless to say, this decision has fallen like a bomb
into the very center of all the planning for graduate and
professional education for Negroes."

26

The article dis-

cussed the possibility that Negroes would be permitted to
enter a few border state universities.

However, it was

anticipated that the general reaction would be to establish separate Negro facilities.

It was reported that a

conference had been held in Cleveland, Ohio, on February
27, 1939, to consider the effects of the Gaines decision.
The meeting was attended by:
a group of more than fifty people prominently associated with the education of Negroes, including private
and public college and university officials; representatives of the National Association for the
Advancement of Colored People • • • representatives
of some of the Southern state departments of education; and representatives of one of the large foundations interested in education.
This group • • • went on record as:
1. Accepting the Gaines decision.

26 Rufus E. Clement, "Legal Provisions for Graduate
and Professional Instruction for Negroes in States Operating Separate School Systems," Journal of Negro Education, 8:148, April 1939.
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2. Agreeing that from this time forward we must plan
within the framework set up by this decision.
3. Agreeing and expecting that nothi2~ will be done
which is not educationally sound.
The last of these statements was extremely difficult to
accomplish as a result of legislative efforts to create
new separate Negro facilities to avoid desegregation in
higher education.
Legal profession.

Essentially, the decision of the

United States Supreme Court in the Gaines~- Canada case
was, from a legal view, a further interpretation of the
Fourteenth Amendment.

Because of its significance, it

received comment in the law reviews of seventeen schools.
The articles ranged in opinions from those favoring the
decision to several which suggested that Gaines would be
driven out of law school by the hostility of the students
and faculty.
The first law review comment appeared before the
Gaines case was heard by the United States Supreme Court.
The review published at the private University of Kansas
City stated that the decision of the Missouri Supreme
Court, "based upon public policy [wa~ • • • the only

27 Ibid., p. 149.
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solution to a very difficult, perplexing and embarrassing
problem • •

After the case had been considered by

the United States Supreme Court and its decision announced
on December 12, 1938, other articles appeared.

Basically,

there were three types of reactions which are significant:
those which were very favorable to the decision, those
which regarded racial matters beyond the scope of the law,
and those that suggested that Negroes would receive discriminatory treatment.

Those articles which reported

merely the facts do not lend themselves to interpretation.
The greatest number of the comments on the decision,
which expressed an opinion, found the action of the United
States Supreme Court commendable.

The University of

Chicago Law Review stated that, "In view of the traditional
delicacy with which the court has handled the problem of
southern race relations, the instant decision represents
a bold and laudable affirmation of Negro rights." 29

The

author concluded with the opinion that the southern states
would seek some method of circumventing the decision by
the establishment of inferior separate facilities for
Negroes.
28 Harry Bitner, "Constitutional Law--Civil Rights-Schools," Kansas C i t y ~ Review, 6:157, February 1938.

29 nconstitutional Law--Equal Protection of the Laws
--Exclusion of Negro Law Students from State University,"
University .£f Chicago Law Review, 6:305, February 1939.
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The review published by Brooklyn University's law
school, reported that the decision was a step in the right
direction.
The policy of segregation adopted by many of our states
is often justified as an expression of the will of the
people. It should more properly be termed as an
exptession of the will of the white people.
The true spirit of the Fourteenth Amendment will
find expression only when it is realized that segregation of the races is neither necessary nor desirable.
Until that goal is reached decisions like the instant
one are important in assuring to the negro at least
what is n~~ conceived to be the "equal protection" of
the laws.
The law review of the University of Michigan's law school
stated that the decision was "not only logical but commendable as well." 31
Approval of the decision was more widespread in the
North than in the South.

All of the articles appearing in

law reviews published at Southern universities, except
one, either opposed the decision, or as in most cases,
made no statement of opinion.

The exception was the Tulane

Law Review, published at New Orleans, Louisiana.

This

article recognized the Negro's right to equality but
expressed doubt that rapid progress could be expected.

3 o"Constitutional Law--Equal Protection of the
Laws," Brooklyn Law Review, 8:444, May 1939.
31 Fred C. Newmann, "Constitutional Law--Equal Protection of the Laws--Exclusion of Negro from Law School of
State University," Michigan~ Review, 37:651, February
1939.
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It seems, therefore, that although the negro's right
to have educational facilities equal to those of white
is recognized, as a practical matter the negro is
greatly limited in demand[ing] his rights by the
technicalities and expenses of judicial process.
Undoubtedly, the best and quickest educational system
is for state legislatures to create actual and not
merely theoretical equality. It is submitted that
the instan~ 2 case may prove a motivating force in that
direction.
This author recognized the inability of most Negroes to
finance a long drawn-out suit in the courts.

The great-

est limiting factor was, however, the inability of the
N. A. A. C. P. to find Negroes who would serve as plaintiffs in litigation against the Southern states.

The

Gaines decision increased slightly the number of those
who would file suit, but not enough to launch a legal
offensive demanding equal facilities in all courses and
programs offered at the white state universities.

Perhaps

if a state had been confronted with eight or ten law suits
simultaneously, the economic inefficiency of segregated
higher education would have been dramatically emphasized.
The Gaines decision was approached by several law
reviews from the position that racial matters were social
issues rather than something which could be solved by law

32 "Constitutional Law--Equal Protection--Legal Education for Negroes," Tulane Law Review, 13:466, April 1939.
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or legislation.

This opinion was expressed in the Cornell

Law Quarterly.
The negro problem is fundamentally a social one • • • •
Genuine equality of opportunity will never come by
legislative fiat nor by judicial decree. It can come
only as the result of a gradual change in public
opinion in the South, which, however, should be aided
by a g 3~dual improvement in the education of the
negro.
The problem was also regarded primarily as a social issue
by the Iowa Law Review.

The reviewer approved of the

decision in principle, but doubted its real value to
Negroes.

"Just what the advantage of this decision will

be to the plaintiff and his race is questionable, for the
underlying social problem still remains." 34
Several of the law review articles opposed the
decision of the United States Supreme Court and suggested
ways that the full effect of the ruling might be avoided.
The most open one was from the Law School at the University
of North Carolina.

The author of this review recommended

the abandonment of public law instruction as the only
alternative to integration.

Integration was not considered

possible because of its repugnance to southern mores.
33 willis David Curtiss Jr., "Constitutional Law:
Equal Protection: Exclusion of Negro from State University
Law School," Cornell Law Quarterly, 24:422, April 1939.
34 "Constitutional Law--Equal Protection--Right to
Legal Education In State S c h o o l , " ~ ~ Review, 24:605,
March 1939.
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Separate facilities for Negroes were viewed as an impossibility because of the cost.

The recommended solution

was the private law school, "for a private educational
system can lawfully exclude colored pupils, and, in so
excluding them, it violates no right secured by the Fourteenth Amendment. 1135
The article in the Kentucky Law Journal expressed
clearly the opinion of many southerners.
Sentiment in the South • • • is so strongly against
the mixing of the two races that to grant the negro
admission to the school for whites would in effect
deprive him, or the large majority of his race, from
such an education at the state's expense, because of
the difficulties and obstructions that would be placed
in his way ~i his fellow students, if not by his
professors.
This author completely misjudged the reaction likely to
occur in the border states.

The admission of Donald G.

Murray to the Law School of the University of Maryland
did not result in the creation of any insurmountable
obstructions for Murray.

The review concluded with the

often heard refrain that racial questions could best be

35 Frank T. Miller Jr., "Constitutional Law--Equal
Protection--Admission of Negroes to State University,"
North Carolina Law Review, 17:285, April 1939.
36 John B. Breckinridge, "Constitutional Law--Fourteenth Amendment--Racial Segregation for the Purposes of
Education," Kentucky Law Journal, 27:337, March 1938.
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solved by those who know the Negro.

The author recommended

the continuation of the out-of-state tuition plan as the
only sensible solution.

While this, at first, seemed con-

tradictory to the Gaines decision, it was perfectly legal
if Negroes had the wisdom to accept it.
To the crusader [out-of-state tuition] may seem a
flagrant violation of the "equal protection" guaranteed citizens under the Federal Constitution, but
to one more concerned about the best interests of the
colored race, the solution suggests itself as the
37
sane and acceptable answer to a difficult situation.
The racial prejudice of a law school faculty was
regarded as a deterent to the integration of law schools
by a writer in the Temple Law Quarterly.

"Ethnological

problems are but rarely solved by legal fiat and he whom
the legislature cannot prevent from studying law at the
state institution may well find himself in the first
year's casualty list. 1138
Reactions of Educators.

At the time of the Gaines

decision, the following states maintained racial segregation in higher education:

Alabama, Arkansas, Delaware,

Florida, Georgia, Kentucky, Louisiana, Maryland, Missouri,
Mississippi, North Carolina, Oklahoma, South Carolina,
Tennessee, Texas, Virginia, and West Virginia.

In these

37 Ibid., p. 338.
3811 constitutional Law--Equal Protection under the
Fourteenth Amendment--Exclusion of Negro from State Law
School," Temple Law Quarterly, 13:256, February 1939.

270
states the action of the United States Supreme Court in
Gaines~- Canada produced a definite reaction among educators.

Whatever the ultimate effect of the decision, the

problem of higher education facilities for Negroes was a
matter of increased interest for Southern educators.

The

adequacy of graduate and professional Negro education was
discussed at four conferences held in the South between
1937 and 1940.

On December 9-10, 1937, a conference was

held by the Association of Colleges and Secondary Schools
for Negroes at Xavier University in New Orleans.

The

Southern University Conference considered the problem at
a meeting, October 30-31, 1939, held at the Biltmore Hotel
in Atlanta, Georgia.

The Conference also considered the

matter at its next annual meeting held in Memphis, Tennessee, October 21-22, 1940.

On January 30, 1940, at Frank-

fort, Kentucky, the report of a special Governor's Advisory
Committee on Higher Education for Negroes was made public.
In addition to these conferences, four Southern
states made surveys of the needs and facilities for graduate
and professional education for their Negro citizens.

In

1938 the Board of Regents of the University System of
Georgia authorized a survey under the direction of Dr.
Walter D. Cocking, Dean of the College of Education of the
University of Georgia.

On March 10, 1937, the General
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Assembly of North Carolina adopted a resolution authorizing a study of Negro education in that state.
was completed in 1938.

Dr. Edgar

w.

The study

Knight directed a

study for the Alabama State Department of Education, which
was made public in 1940.

The Florida Department of Educa-

tion also completed a study of Negro education in 1940.
.
Th e resu lt so f th is
s t u d y were not made pu bl.1c. 39
A leading Negro educator, Dwight

o.

W. Holmes,

President of Morgan College in Baltimore, Maryland, expressed little optimism that any Negroes would be voluntarily admitted into segregated state universities.
From the viewpoint of the Negro, it would seem a very
simple thing for Southern states to allow a few
selected Negro students desiring to do graduate and
professional work to enter the universities already
established without endangering the social equilibrium
of that area. The present generation of white
Southerners, however, seems unready to agree to this
proposition, fearing that such a procedure would be a
very dangerous wedge which W~ght finally crack the
Southern tradition asunder.
Consequently, the only two means acceptable to the majority of Southerners for complying with the Gaines decision
were:

creation of new segregated facilities at Negro
39

Charles Edward Rochelle, "Graduate and Professional Education for Negroes," (Doctor's Dissertation,
University of California, Berkley, 1942), pp. 115-117.
40 D. o. w. Holmes, "The Present Problems Involved
in Graduate and Professional Training for Negroes in the
South," Proceedings o f ~ Sixth Annual Meeting .2f the
Association .2.f. Colleges and Secondary Schools i2£. Negroes,
(Durham, North Carolina, 1939), p. 5.
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institutions or the expanded use of out-of-state scholarships.

The defect of the latter was that it would be

judicially destroyed if Negroes questioned it in court.
The effects of the Gaines case were discussed in an
address by Dr. Harmon W. Caldwell, President of the University of Georgia, at the annual meeting of the Southern
University Conference in 1939.

This educator believed

that the ruling of the high court created some new problems for the college administrator.
The task of officials of southern states and of
southern universities is to find some practical way
of providing for negroes educational opportunities
equal to those now open to white persons. In determining what is practical, consideration must be given
to cost, to the traditional feelings of southern
people, to the possible reaction against negroes who
press too aggressively their 41 1aims for admission to
southern universities • • • •
Because of tradition in the South, he stated that the
admission of Negroes to white institutions "at the present
time would be against the best interests of the negroes
themselves. 1142
Caldwell suggested several other possible solutions
which would be more acceptable to Southern tradition.

The

41 Harmon W. Caldwell, "Graduate and Professional
Instruction for Negroes," Southern University Conference,
Proceedings, Constitution~ ~-Laws, Addresses and
Reports (Atlanta, Georgia, 1939), p. 92.
42 Ibid., p. 93.
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existing Negro institutions could be expanded to meet the
demand for graduate and professional work.

However, he

believed that there were two faults in this solution; it
would be too expensive, and the graduate and professional
work would be of a very low grade.

Despite the shortcom-

ings, this method was widely used by the Southern states.
Another suggestion which was never tried was the establishment of a Negro division in the all-white state university.

To those opposed to integrated classes, the

mere presence of Negro students on the university campus
was objectionable.

Caldwell's last suggestion was for the

Southern states to provide partial financial support for
private Negro colleges in their state, which offered
graduate and professional training.

The type of coopera-

tion between Cornell University and the state of New York
was recommended as a pattern to consider.

The basic

problem with this proposal was that few Southern states
contained Negro graduate and professional schools.
Following the address of President Caldwell,
Jackson Davis, Associate Director of Southern Education
for the General Education Fund, spoke on the same subject.
He suggested that there was no need for alarm or hasty
action.
In the first place, there is no need for excitement
about this question. The South cannot be forced
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against its will. It was tried unsuccessfully during
Reconstruction. We have had other experience with the
futility of laws lacking the force of i 3neral public
will. Prohibition is a case in point.
The speaker expressed the hope that in the future the
white Southern state university would, as the result of
higher levels of scholarship, develop a more tolerant
attitude toward mature Negro graduate and professional
students.

This could be expected to develop when the

Southern white institutions became primarily graduate
rather than undergraduate universities.
In the meantime, mature Negro graduate and professional students could avail themselves of out-of-state
tuition grants to study in the best universities of the
North.

The establishment of graduate work in Negro col-

leges, Davis believed, should be approached cautiously.
"In the haste to make legal provision for Negro university
students, I hope we may not be drawn into unsound and
wasteful practices." 44
The decision in the Gaines v. Canada case was
considered at the November 8-9, 1940, meeting of the

43 Jackson Davis, "Discussion of Graduate and Professional Education for Negroes," Southern University Conference, Proceedings, Constitution and ~-Laws, Addresses~
Reports (Atlanta, Georgia, 1939), p. 96.

44 Ibid., p. 101.
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National Association of State Universities.

The afternoon

session on Friday, November 8, 1940, was concerned with
Negro education.

The leading speaker in the discussion

was Dean Arthur J. Klein of the College of Education of
Ohio State University.

Dean Klein stated that two develop-

ments had taken place which made the solution of racial
problems extremely difficult.

First, Negroes were isolat-

ing themselves from white Americans.

"There is an increased

sentiment on the part of Negroes • • • to insist that
Negroes themselves control and carry on cultural and edu45
cational enterprises which seek Negro patronage."
Second, Negroes had become increasingly self-conscious
politically.
character. 1146

"In a sense, the Gaines Decision is of this
Klein concluded that the situation created

by the Gaines decision created problems that could have
been avoided.
Such legal situations as that created by the Gaines
Decision tend to make impossible intelligent solution
of Negro educational problems • • • • The Gaines
Decision would appear to impose upon each state the
requirement to establish separate graduate and

4511 Friday Afternoon Session," National Association
of State Universities, Transactions~ Proceedings
(Chicago, Illinois, 1940), p. 87-88.
46 Ibid., p. 88.
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professional institutions for Negroes, even though
these states are not economically able to support
separate institutions for white and colored upon a
respectable level, and even though regional institutions would serve the cause of Negro education much
more effici~9tly from an educational and economic
standpoint.
The repeated concern by educators over the expense of
equalizing Negro higher education in the South suggests
the wisdom of the N. A. A. C. P.'s assumption that segregation would be abolished if the price were too high.
The States react.

The Southern and border states

maintaining racially segregated facilities in higher education were quick to take notice of any court case affecting segregated higher education.
such a case.

The Gaines decision was

The reactions varied from conscientious

effort to equalize facilities to no measurable change.
Alabama did not take any steps to equalize higher
educational opportunities as an immediate result of the
Gaines decision.

However, in 1948, an out-of-state schol-

arship plan was adopted.

This would meet the requirements

of the law, if Alabama Negroes accepted it as substantially
equal.

The lack of law suits in the state would indicate

that they did accept it or lacked the will or means to
institute litigation.
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Arkansas provided undergraduate training for Negroes
at the State College at Pine Bluff.

The Gaines decision

resulted in the adoption of an out-of-state tuition plan
in 1943.

The problem of providing separate but equal

facilities within the state resulted in the voluntary
partial desegregation of the University of Arkansas in
1948.
In Delaware no new provisions were made for Negro
higher education beyond those available at the State College for Negroes at Dover.

The state never adopted an

out-of-state tuition plan.

By 1948, Negro demands for

equal facilities within the state caused the University
of Delaware to open its doors to Negroes for training that
was not available at the segregated college at Dover.
Negro higher education in Florida was not affected
to a measurable extent by the Gaines decision.

Later

Supreme Court decisions, which were based on the Gaines
decision, produced a greater effect than that of 1938.
In Georgia the Gaines decision influenced educators
to review the higher educational needs of the Negro.

A

survey was directed by Dean Walter D. Cocking of the
College of Education of the University of Georgia.
It is recommended that no facilities for graduate work
be provided in the public Negro colleges in the near
future. The high cost of graduate work and the
extensive facilities required plus the relatively
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small number seeking such work would seem to make the
establishment of graduate work in the public Negro
Colleges of ~§e State impractical at anytime in the
near future.
Kentucky had provided out-of-state scholarships for
graduate and professional study since 1936.

The legisla-

tion authorized scholarship aid for work offered at the
University of Kentucky but not at Kentucky State College
for Negroes.

In 1940 the Kentucky State Department of

Education offered graduate work on the campus of Kentucky
State College for Negroes in cooperation with the University of Kentucky.

The Gaines decision stimulated the

already developing movement in Kentucky to provide more
adequate facilities for Negro graduate and professional
training.
The effect of the Gaines litigation on Negro higher
education in Louisiana was the establishment of graduate
work in Education at Southern University in 1938, the
state's colored university at Scotlandville.

The graduate

work was under the general direction of the dean of the
graduate school and the graduate council of Louisiana
State University at nearby Baton Rouge.

The state did not

adopt an out-of-state tuition plan until 1946.

48 Rufus s. Clement, "Legal Provisions for Graduate
and Professional Instruction for Negroes in States Operating Separate School Systems," Journal of Negro Education,
8:143, April 1939.
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Maryland had offered out-of-state scholarship aid
since 1935.

As a result of the Murray case a Commission

on Scholarships for Negroes was established in 1937.

Thus,

the effects of the Gaines decision were anticipated by
Maryland as a result of the Murray litigation.
Mississippi generally ignored the decision of the
United States Supreme Court in the Gaines case.

Negroes

in that deep Southern state made no efforts to use the
decision to advance educational opportunities.
state, the N. A. A.

c.

In this

P. was opposed by such a hostile

white public opinion that it could not openly exist.
In 1937 legislation providing scholarship grants
for colored graduate and professional students was defeated
in the legislature of North Carolina.

However, as a result

of the Gaines decision the proposal was adopted in 1939.
In the same legislative session, limited graduate work was
authorized for North Carolina College and the Negro Agricultural and Technical College.

This graduate work was

limited to study on the master's level.
Oklahoma had anticipated the effect of increased
Negro demand for graduate and professional education by
adopting a scholarship grant program in 1935.

The Gaines

decision had little immediate effect in Oklahoma.
the Gaines case provided the legal foundation for

However,
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litigation against the University of Oklahoma in the
Sipuel ~- Board of Regents of University of Oklahoma
(332

u. s.

631).

South Carolina, another state of the deep South,
was not directly affected by the Gaines case.

However,

since the decision provided the basis for future United
States Supreme Court decisions, the effects were indirect.
In Tennessee the state legislature had provided for
out-of-state scholarships in 1937.

The effect of the

ruling in the Gaines case was to increase the legislative
appropriation for these scholarships.
While the Gaines case was in process, the Texas
legislature passed a law stating that graduate work should
be established at the State College at Prairie View in the
fields of Education and Agriculture.

In 1939 the Texas

Commission on Interracial Cooperation recommended the
adoption of an out-of-state tuition plan to meet Negro
needs.

This was adopted by the Texas legislature in 1941.
Virginia enacted an out-of-state grant system in

1936.

In this same year, the State Department of Education

adopted a resolution authorizing the Virginia State College
for Negroes to offer graduate work.

These actions were

more a result of the Murray litigation than of the Gaines
case.
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West Virginia was little affected by the Gaines
decision.

The tuition grant system had been established

there in 1927.
In summary, the effect of the Gaines decision on
those states maintaining segregated facilities in higher
education was not extensive.

The Murray case was far more

influential in stimulating the adoption of out-of-state
tuition grant plans than the Gaines decision.

The real

potential of the Gaines decision was its power to render
the out-of-state tuition schemes unconstitutional if
Negroes would institute cases demanding fully equal facilities within their own state.

The Lucile Bluford litiga-

tion clearly established the true usefulness of the Gaines
decision.

It was not until after World War II that the

Gaines case was used as the foundation on which to demand
equality of opportunity within a state.
Conclusion.

The Gaines decision did not end racial

segregation in higher education.

It did, however, begin

a re-examination of the separate but equal doctrine by the
United States Supreme Court.
The Gaines case was the beginning of a revolution in
the Supreme Court approach to educational problems.
True, separate but equal was not overturned • • • •
But in giving substance to the doctrine [separate but

282

equal] the Supreme Court began to consider the intij~gible factors obviously present in legal education.
The involvement of the United States in World War II
delayed the full impact of the decision until the post-war
years.
From the time of the Gaines decision to the time of
the Sipuel case, those states which attempted to comply
with the interpretation of the separate but equal doctrine
announced in 1938 relied primarily on the out-of-state
tuition plan.

The Gaines case provided the legal basis

for destroying this arrangement.

The participation of the

Negro in World War II increased his determination to acquire full equality.

The contributions of the Negro to

the military services and to the war effort caused the
attitude of many white Americans to become more tolerant
of the Negro's desire for educational equality.
The educational significance of Gaines~- Canada
was found in the ruling that educational facilities should
be equal within the state.

The effect of the decision on

educational inequality depended on the willingness of
Negroes to institute litigation.

From 1948 to 1950, the

49Albert P. Blaustein and Clarence C. Ferguson, Jr.,
Desegregation and the Law (New Brunswick: Rutgers University Press, 1957), p. 107.
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Gaines case provided the legal foundation for successful
litigation against the University of Oklahoma, 50 and the
University of Texas. 51

50 sipuel ~- Board of Regents of University of
Oklahoma 332 u. s. 631.
51 sweatt v. Painter

339 U.S. 629.

CHAPTER VIII
MISSOURI COMPLIES WITH THE GAINES-BLUFORD DECISIONS
On January 3, 1939, the United States Supreme
Court refused to reconsider its decision rendered on
December 12, 1938, in the Gaines v. Canada case.

On the

fourth of January, the Sixtieth General Assembly of Missouri convened in Jefferson City.

This was the first

official state body to take action as a result of the
United States Supreme Court's ruling.
The General Assembly.

This action, as mentioned

earlier, was on House Bill 195, The Taylor Bill, introduced on February 3, 1939.

The author of the bill was

Representative John D. Taylor, Democrat, Chairman of the
House Appropriations Committee, and representative from
Chariton County.

Taylor was a life-long resident of

Chariton County.

At sixteen he began teaching in the

rural schools of the county and taught for seven years,
until 1906.

He then read law until 1908, when he was

admitted to the Missouri Bar.

He resided in Keytesville,
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the county seat.

Taylor served in the House of Repre-

sentatives of the General Assembly from 1909 to 1912, the
State Senate from 1917 to 1919, and again in the House
from 1933 to 1941.
Chariton County, the home of Representative Taylor,
borders the North bank of the Missouri River in the
"Little Dixie" region of the state.

Because of the large

Negro population in this area, the state operated the
Dalton Vocational School at Dalton, also in Chariton
County.

This vocational school provided a four year

secondary school level program for Negroes.

The control

and administration of the Dalton Vocational School was
under the direction of Lincoln University.

Representative

Taylor was not unfamiliar with Negroes and their educational needs.

His attitude toward the Negro was decidedly

Southern.
Taylor is the man who once described himself on the
floor of the Missouri house of representatives as an
"unreconstructed rebel". When he first was elected
to the legislature, he continued the habit he had in
his home town of Keytesville of referring to Negroes
by that universally detested epithet. One of his
fellow legislators prevailed upon Taylor to refrain
from using such language in Jefferson City. Taylor
took his advice as far as the capital city is concerned, but when he returns to Keytesville, he continues to sp 1ak of his Negro constituents as "my
darkies."
1 Lucile Bluford, "Missouri 'Shows' the Supreme
Court," Crisis, 46:232, August 1939.

286
Clearly, the Taylor Bill was the means employed by the
Missouri General Assembly to meet the minimum requirements
of the Gaines decision.

The re-enactment of an out-of-

state scholarship provision was done in the hope that
Missouri Negroes would avail themselves of its funds
rather than file suit.

The resolution of the Board of

Curators of the University of Missouri, adopted March 27,
1936, made it clear that Negroes would only be admitted to
the University under court order or if the public policy
of the state were changed by legislation.

This policy

was never changed.
Because the Taylor Bill produced a strong dissent
among Negroes, and because after its adoption, it became
the basis for public higher education for Missouri Negroes,
it is quoted here in its full text.
Sec. 9618. Board of Curators authorized to reorganize.
--The Board of Curators of the Lincoln University
shall be authorized and required to reorganize said
institution so that it shall afford to the negro
people of the state opportunity for training up to the
standard furnished at the State University of Missouri.
To this end the board of curators shall be authorized
to purchase necessary additional land, erect necessary
additional buildings, to open and establish any new
school, department or course of instruction, to provide
necessary additional equipment, and to locate the
respective units of the university wherever in the
State of Missouri in their opinion the various schools
will most effectively promote the purposes of this
article.
Sec. 9622. May arrange for attendance at university or
college in some other state--tuition fees.-Pending the full development of the Lincoln University,
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the Board of Curators shall have the authority, if
and when any qualified negro resident so requests to
arrange for his attendance at a college or university
in some other state to take any course or to study
any subjects provided for at the State University of
Missouri, and which are not taught at the Lincoln
University, and to pay the reasonable tuition fee for
such attendance.
Sec. 2. EMERGENCY. Since the Supreme Court of the
United States has recently decided that the State of
Missouri has not adequately provided for the adequate
training in institutions of higher education in the
State of Missouri for negro residents of the state,
and there are a number of persons of the negro race
in this state now requesting higher education, the
Legislature declares that an emergency has been
created and exists within the meaning of the constitution of this state, and this act shall be in full
force and 2 effect from and after its passage and
approval.
Missouri Negroes immediately viewed the Taylor
proposal as the state's attempt to circumvent the Gaines
decision by the creation of inferior and unequal segregated facilities.

When the University Committee of the

House of Representatives held a public hearing on H.B.
195 on February 23, 1939, a large delegation of Negroes
from St. Louis and Kansas City were present to object to
its passage.

The principal objections were: the proposed

bill was a repetition of the law that the United States
Supreme Court had found deprived Negroes of their equal
rights, the out-of-state tuition section was definitely

~aws of Missouri (1939), pp. 685-686.
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against the tenor of the Gaines decision, and the requirement that Lincoln University be brought up to the standard
of the University of Missouri was a sham.

The Negroes

further stated at the hearing that the bill is "a restatement of the statute in effect since 1921 which, during 18
years under five governors and nine legislatures, had
failed to bring Lincoln University up to parity with the
undergraduate college of liberal arts and sciences of the
University of Missouri. 113

The Missouri House of Repre-

sentatives voted 102 for and 19 against the adoption of
House Bill 195 on March 28, 1939. 4

The Bill was then sent

to the State Senate for its concurrence.
Upon receipt of House Bill 195, the proposed legislation was considered by the Senate Committee on Universities.

Again, a large number of Missouri Negroes attended

the public hearing to protest.

Ten members of the delega-

tion testified against the adoption of the bill.

Their

major objections were:
(1) It is invalid and unconstitutional.
(2) It is
impractical.
(3) It would create an unnecessary tax
burden.
(4) It is an attempt to evade and postpone
compliance with the supreme court decision in the

3

Norval P. Barksdale, "The Gaines Case and Its
Effect on Negro Education In Missouri," School and Society,
51:310, March 9, 1940.
4

Journal of the House, Sixtieth Missouri General
Assembly, 1939, p. 655.
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Gaines case.
(5) It continues the spirit of intolerance and ra 5ial prejudice which is subsiding all over
the nation.
Despite the arguments against the proposal, the Senate
Committee recommended its adoption.

The matter was con-

sidered for a vote by the Missouri Senate on April 19,
1939.

It was adopted by a vote of 25 to 6. 6
Now only the veto of Governor Lloyd Stark could

prevent the adoption of the Taylor Bill.

Telegrams,

letters, and petitions were showered upon him urging him
to veto the bill.

He signed it on May 4, 1939.

The

Governor's message transmitted to the Senate, notifying
them of his approval, indicated his approval of racial
segregation in education and a sincere desire to comply
with the Gaines decision.
I construe the legislation enacted at the 60th Session
of the General Assembly of Missouri for expansion of
the field of educational training at Lincoln University as a declaration Missouri will comply immediately
with the recent decision of the United States Supreme
Court holding equality of facilities must be accorded
all races of people in the maintenance and operation
of higher educational 7 institutions supported and controlled by the state.

5 Bluford, .2.£• cit., p. 242.
6 Journal of the Senate, Sixtieth Missouri General
Assembly, 1939, p. 869.
7Ibid., P• 1175.
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The burden of responsibility was now fixed in the Board
of Curators of Lincoln University to provide substantially
equal facilities in higher education for Missouri Negroes.
In addition to changing the legal basis for Negro
higher education, the Missouri General Assembly adopted
specific legislation appropriating funds for new course
offerings at Lincoln University.

The sum of $200,000 was

appropriated out of the General Revenue fund "for the use
of the Board of Curators of Lincoln University in employing additional teachers and instructors and the purchases
of necessary equipment for the purposes of opening new
departments • •

This money could only be used for

the opening of new departments or schools.

The chief

benefactor of these funds was the Lincoln University Law
School.
Lincoln Law School.

The responsibility of provid-

ing a legal education for Lloyd Gaines was the problem of
the Lincoln University Board of Curators.

The Board was

composed of nine members, four Negro and five white.

The

establishment of a law school was considered at a meeting
on June 26, 1939.

The outspoken opponent of any plan to

establish a separate law school was Dr. John E. Perry, a

8 Laws of Missouri (1939), p. 78.
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Negro physician from Kansas City.

He "characterized the

setting up of a Law School at Lincoln University at this
time as a subterfuge, stating that an effective Law School
could not be established and operated under such a plan. 119
However, the Negro members of the Board did not all agree
with Dr. Perry.

Christopher C. Hubbard, who was principal

of the colored Lincoln High School at Sedalia, Missouri,
was in favor of establishing a law school if:
it will meet the decision handed down by the Supreme
Court; be equal to the Law School at the Missouri
State University, and meet the standards of the North
Central Association of Colleges and Secondary Schools.
He further stated that it should meet the standard
of the American Bar Association, but it was pointed
out thfb the latter could not be accomplished for two
years.
After some further discussion, a motion was made by
W. Wallace Fry, a white lawyer from Mexico, Missouri, that
the Board authorize the establishment of a Lincoln University Law School by September 1, 1939.

Mr. Fry was a

graduate of the Law School of the University of Missouri.
The motion was seconded by another white member of the
Board, Benjamin Franklin Boyer.

Mr. Boyer was also a

graduate of the Law School of the University of Missouri
and was chairman of the Law faculty at the private

9Minutes, Board of Curators, Lincoln University,
June 26, 1939.
lOibid.
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University of Kansas City.

The motion carried.

The

Board also adopted a resolution to employ William E.
Taylor, acting dean of the Law School at Howard University, to head the new Negro Missouri Law School.
The Negro minority on the Lincoln University Board
of Curators and the school administration did not favor
the duplication of educational facilities to provide
separate Negro schools.

The action of the Missouri

General Assembly compelled the Board to establish a Negro
law school if the funds were available.

The special ap-

propriation for new departments left them no alternative.
This was revealed in the reply to a protest from the St.
Louis Negro Welfare Association written before the passage of the Taylor Bill.

President Sherman D. Scruggs of

Lincoln University wrote:
I should like to make it clear and emphatic that the
President and Faculty of Lincoln University have no
disposition to encourage the establishment of a Law
School upon the University site, or at any place
other than at the University of Missouri, unless it
became imperative and there is no other way. The
President and the Faculty of the University here
could only accept this as the inevitable then and
only after extensive investigation and scientific
research had revealed it as the most practical and
feasible program for the legal education of Negro
students. The President and the Faculty of the
University entertain the same point of view with
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respect to any other offering which the University
of Missoffi maintains which is not offered at
Lincoln.
The Taylor Act was now the law of Missouri, and
the Lincoln University Board of Curators followed a policy
of complying with the legislative directive to offer new
courses of the same quality as offered at the University
of Missouri when demanded.
The Lincoln University Law School was opened
September 21, 1939.

Because of a shortage of building

space on the Jefferson City campus and because of the
concentration of the Negro population in the large urban
areas, the new facility was located in St. Louis at 4300
St. Ferdinand Street.

The Lincoln University Law School

operated until 1954 when the United States Supreme Court
abolished all racial segregation in education.

At that

time its library was transferred to the Law School of the
University of Missouri at Columbia.
On the day the segregated law school was established, picketing of the school was begun by the Colored
Clerks Circle of St. Louis.
Respect.

"One sign read, I have Self

How about You? • • • Another read, Don't be a

11Letter Sherman D. Scruggs to Dr. A. N. Vaughn,
December 19, 1938, MSS, Gaines File, President's office,
Lincoln University, Jefferson City, Missouri.
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traitor to your Race.

Stay Away from this School." 12

In

spite of this protest the school enrolled 29 law students.
The school maintained a small enrollment throughout the
period of its existence for all years except those of
1943-1944, when because of the war, no qualified Negroes
applied.

In a speech before the National Negro Bar As-

sociation, Sidney Redmond, a lawyer for both Gaines and
Bluford, denounced any Negro who participated in the
establishment of a segregated facility.

"Too many of our

leaders and especially our educators either work against
the interest of the group or remain silent when they
should be in the front line of battle--they exchange
their birthright for temporary messes of pottage." 13
Negro leadership was divided in Missouri between those
who would follow the provisions of the Taylor Bill and
do their best to establish equal facilities for higher
education and the zealous group who sought to abolish
separate facilities as inherently unequal.

The latter

group was chiefly the N. A. A. C. P. and its members.
Journalism and graduate work.

The efforts of

Lucile Bluford to enter the School of Journalism at the

12 st. Louis Argus, September 22, 1939.
13 Ibid., August 25, 1939.
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University of Missouri caused the Lincoln University
Board of Curators to consider the establishment of facilities for journalism.

In late 1939, a special committee

of the Board on Graduate and Professional Courses was
established.

At a committee meeting on December 29, 1939,

it was decided to invite Dean Frank L. Martin, of the
School of Journalism of the University of Missouri, to
advise Lincoln University of the facilities, resources,
and faculty needed to establish work in journalism.

Dean

Martin conferred with the Board at its January 16, 1940,
meeting.

At this time, the Lincoln Board firmly com-

mitted itself to the establishment of work in journalism.
The group resolved "that it is advisable to establish a
School of Journalism at the earliest practical date.
RESolved • • • that work be started now to establish a
School of Journalism by February 1, 1941." 14

At the same

meeting, the decision was made to offer graduate work on
the master's level in the fields of Education, History,
and English, beginning with the summer session in June
1940.

14M.inu t es, Board of Curators, Lincoln University,
January 16, 1940.
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Because of the sincere desire of the Lincoln Board
of Curators and the University administration to maintain
quality and full accreditation in any program of expansion, the North Central Association of Colleges and
Secondary Schools was invited to visit the campus and
make recommendations regarding the establishment of graduate work.

Dr. Aaron J. Brumbaugh, Secretary of the North

Central Association, wrote:

"I am sure that this report

will prove helpful to you and your faculty in directing
the developments of your institution." 15
Dr. John Dale Russell, Professor of Education at
the University of Chicago, represented the North Central
Association on the Jefferson City campus.
was made on March 14, 1940.

The visitation

The investigator believed

that the cautious approach toward the establishment of
new programs was correct.
The whole attitude of the administration in developing the graduate program has been most conservative.
Over and over in our conferences it was stated that
the authorities of the institution have no desire to
rush into a large-scale program of graduate work;
instead the plan is to proceed slowly and to introduce the graduate work only in fields where the
demand is pressing and where the institutional facilities are deemed adequate. The authorities of the
inst~tution should be commended for this attitude• •
• •
lSibid., April 13, 1940.

16 Ibid.
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Russell next considered the ability of Lincoln
University to offer graduate work of a standard satisfactory to the North Central Association.

It was noted

that only six members of the teaching staff held the
Doctor's degree.

"Four of the six faculty members who

hold the Doctorate have their highest degrees from
institutions that are not members of the Association of
.
U n1vers1
.
. t.1es. nl 7
A merican

Furthermore, he noted that

the level of productive scholarship was quite low.
This could be accounted for, in part, by the ineligibility of Negroes for membership in some of the professional organizations recognized on the North Central
list.

The conclusion regarding the faculty was "that

the faculty of Lincoln University does not at present
contain a sufficient number of qualified persons to man
the proposed graduate program adequately."

18

It was also reported that the library and research facilities at Lincoln University were not then
adequate for satisfactory graduate work.

Both the

faculty deficiency and the poor facilities, Russell
stated could be remedied over a period of time if sufficient funds were made available by the state.
17Ibid.
18 Ibid.
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He further questioned the wisdom of instituting
graduate work.
The examiner cannot refrain from asking the general
question whether in the long run the education of
Negroes will be advantaged by the development of
graduate work at Lincoln University. There is among
leaders of Negro education no disposition to support
permanently a plan of segregation for educational
purposes. Certainly the equal opportunities for
Negroes that are mandated by the Supreme Court
decision in the Gaines case could be provided by
the citizens of Missouri much more economically by
opening the doors of the University of Missouri to
Negro students than 1 §Y expanding the facilities of
Lincoln University.
The Russell report for the North Central Association concluded that Lincoln University should proceed
carefully with the development of its graduate program.
The school administration should devote considerable
effort to remedying the indicated deficiencies.

"The

Association should order a complete survey after the
graduate program has been in operation for two or three
years, in order to determine whether sound policies are
being followed and whether the features in which provisions are now deficient have been fully remedied. 1120
The Lincoln University Board of Curators and the
school administration met the requirements of the report

19 Ibid.
2 0ibid.
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by increasing their request for funds from the Missouri
General Assembly and by instituting a policy which
encouraged faculty members to return to school to earn
Ph.D. degrees.

Any faculty member who request a sab-

batical leave for additional study was granted leave.
The Lincoln University Board of Curators approached the establishment of a school of journalism
with caution.

Dean Frank L. Martin, of the University

of Missouri's School of Journalism, had consulted with
the Lincoln Board on January 16, 1940, with regard to
the development of a new program in journalism.

How-

ever, the testimony given by Dean Martin at the Bluford
hearing on February 10, 1940, influenced the Lincoln
Board to consider seeking advice from someone who was
not involved in Missouri higher education.
sultants were called upon for advice:

Three con-

Dr. Lawrence W.

Murphy, Director of the School of Journalism, University
of Illinois; Mr. G. James Fleming, Editor, Philadelphia
Tribune; and Mr. P. Bernard Young, Jr., Associate Editor, Norfolk Journal and Guide.

The group visited the

Lincoln campus on December 7, 1940, and presented a
report, written by Dr. Murphy.
He outlined the requirements necessary to establish a school of journalism which would meet the
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minimum standards for an A rating.

If real equality

with the School of Journalism at the University of Missouri were desired, the minimum was not enough.

"A

minimum is not enough however, in a case like this.
The University of Missouri School is a great school and
a minimum program will in no wise offer equal opportunity."21

The report by Dr. Murphy concluded that $65,000

would be required for the biennium to meet the minimum
standards required of A rated schools.

Dean Martin had

testified on February 10, 1940, at the Bluford hearing
in Boone County, that a substantially equal school of
journalism could be created for $35,000 on the undergraduate level and an additional expense of $8,744 for
a one year graduate program.

Dean Martin's figures were

considerably less than Dr. Murphy's, although Martin had
stated that his proposal would meet the test of substantial equality.

Dr. Murphy stated his much higher

cost would only meet the minimum standards for an A
rating and could not be considered equal to the journalism facilities at the University of Missouri.

Charles

Houston may have been correct in his assertion that Dean
Martin had a dual standard for Negro and white journalism schools.
21 Ibid., December 21, 1940.
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The Lincoln University administration endorsed
the Murphy report to its Board for consideration and
recommended:
that the Board of Curators authorize the creation
of a bill setting forth the urgency for the immediate establishment of a School of Journalism in the
Institution and requesting the Sixty-first General
Assembly to appropriate the sum of $65,000.00, the
amount payable immediately upon its passage and
signature by the Governor • • • • The above recommendation made by the President of the University
was approved. President Scruggs was authorized to
seek the services of persons who qualify as instructors, without definite commitments, and by
gentleman's agreement assure them that they will be
sought by contract 2 ~s soon as the necessary legislation is enacted.
On January 8, 1941, the Sixty-first General Assembly convened at Jefferson City to consider, among
other things, the request from the Board of Curators of
Lincoln University.

The request for funds to establish

a school of journalism was a part of House Bill 481, an
omnibus bill which provided "Money for Support of State
Government, the Several Departments, Boards, Bureaus
23
and Commissions for the years 1941 and 1942."
The
bill did not secure legislative passage until quite
late in the session and was approved by Governor
Forrest C. Donnell (Republican) on July 31, 1941.

22 Ibid.
23 Laws of Missouri (1941), p. 181.
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Section 78 contained a specific appropriation for a
Lincoln University Journalism School.
There is hereby appropriated out of the State Treasury, chargeable to the General Revenue Fund, for
Lincoln University, for the 1941-1942 biennium, the
sum of Sixty-Five Thousand Dollars (65,000.00) for
the use of the Board of Curators of Lincoln University for the purpose of establishing, maintaining and
operating a School of Journalism, and for the payment
of the necessary salaries, Additions, Repairs and
Replacements and Operative expenses incurred by Said
Board of Curators for instituting, m~!ntaining and
operating said School of Journalism.
Because the money would be needed by Lincoln University
before the expiration of ninety days after the adjournment of the General Assembly, an emergency section was
added to the bill which made the funds available immediately upon signature by the Governor.
The decision in the Bluford mandamus suit against

s.

Woodson Canada had been rendered by the Missouri

Supreme Court on July 8, 1941.

The Court recognized

that the Geperal Assembly was considering the establishment of a school of journalism at Lincoln University.
I£ House Bill 481 became law, Lucile Bluford would be
provided with equal opportunity at Lincoln University.
However, "if upon proper demand and after a reasonable
time, the desired course is not available at Lincoln,

24 Ibid., p. 220.
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appellant Bluford will be entitled to take the course
at Missouri University." 25
This decision of the Missouri Supreme Court made
it quite clear that if the Missouri General Assembly or
the Governor failed to approve the specific appropriation of funds for the establishment of the Lincoln University School of Journalism, Lucile Bluford would be
admitted to Missouri University by court order.

Neither

the General Assembly nor Governor Donnell hesitated in
supporting the state's public policy of racial separation in higher education.

Missouri again demonstrated

its willingness to increase appropriations and duplication of facilities in the interest of racial segregation.
Shortly after the Bluford decision by the Missouri Supreme Court, the Lincoln Board authorized
President Sherman D. Scruggs to obtain an opinion from
the Missouri Attorney General, Roy McKittrick, interpreting the "reasonable time" given the Board to establish a Journalism School.

The Board realized that it

could not provide the quarters, equipment, and faculty
for the school by September 1941.

The Lincoln Board

stated it would announce the opening of the Journalism

25 state ~ Rel Bluford v. Canada, 153 s.w. 2d,
p. 18.
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School for February 1, 1942, if that would be within
the required "reasonable time."

On August 7, 1941, the

Attorney General's opinion was sent to Lincoln University.
In our opinion, establishment and furnishing of a
new department of journalism at Lincoln University
for and during the term commencing on February 1,
1942--less than seven months after demand therefor-would be well within a reasonable time. It is not
the dut¥ 6 of the Board to furnish said department
sooner.
Lincoln University opened its School of Journalism on
February 1, 1942.

The establishment of this facility

was the result of the litigation of Lucile Bluford
against the University of Missouri.

Although the Mis-

souri General Assembly established the School of Journalism because of Lucile Bluford's actions, she never
attended.

On April 28, 1942, having lost her second

damage suit in Federal Court, she wrote President
Scruggs of Lincoln University expressing her feeling.
I refuse to permit my career to be thwarted by the
erroneous verdict of a jury egged on by the most
vicious appeal to race prejudice I have ever heard.
I have always acted in good faith and with a sincere desire to take graduate work in journalism
each time I have applied to Lincoln University or
to the University of Missouri.

26Letter Ernest Hubbell, Assistant Attorney
General to Dr. Sherman D. Scruggs, August 7, 1941, MSS,
Bluford File, President's office, Lincoln University,
Jefferson City, Missouri.
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This letter is to renew my application to Lincoln
University for graduate work in journalism equal to
the standards for graduate work established at the
University of Missouri before graduate journalism
courses were abandoned there.
You may consider me a standing applicant without
further notice. Please advise me as soon as such
work on the s~ 1ndard of the University of Missouri
is available.
Effects of World War II.

In December 1941, the

United States entered World War II.

Institutions of

higher education in the nation soon felt the effects of
the military manpower needs.
was drastically reduced.

Enrollment in universities

This development effected both

Negro and white colleges and universities.

The movement

to open white graduate facilities to qualified Negro
applicants was seriously hampered by the war.

In an

article in 1942, the situation was summarized.
The impact of World War II upon graduate studies in
higher institutions for Negroes is a complexity of
great concern. This storm broke just at a time
when, with the conclusion of the Gaines case, the
field was beginning to open up on a wide front for
planning, speculation, and the building of graduate
programs. It throws the whole problem into confusion. Existing graduate departments are being 28
gutted of both their teachers and students by war.

27Minutes, Board of Curators, Lincoln University,
May 7, 1942.
28Malcolm S. MacLean, "The Impact of World War II
Upon Institutions for the Higher Education of the Negro,"
Journal of Negro Education, 11:342, July 1942.
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The enrollment in the fall of 1941 had been 654 of which
354 were men and 300 women.

However, by the fall

semester of 1943, the Lincoln University enrollment
showed the effect of the war.
Division
College of Arts and Sciences
Graduate Study
School of Journalism
School of Law

Women
313
1
10
0
324

Total
390
1
14
0
405 29

Financial crisis at Lincoln University.

When the

Men

77
0
4
0

81

Sixty-Second Missouri General Assembly convened on
January 6, 1943, it was confronted with a reduced state
income because of the war.

The shortage of state funds

had prompted the Governor to confer with President
Scruggs on December 21, 1942, to consider the budget
that was to be presented to the legislature.

The Gover-

nor suggested that $158,000 be deleted from the request.
Most of this amount came from the elimination of a campus infirmary and school of nursing from the request.
Governor Donnell's recommendation was followed in pre30
paring the final request for the General Assembly.

29Minutes, Board of Curators, Lincoln University,
October 9, 1943.
30 Ibid., January 9, 1943.
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The General Assembly further reduced the funds in its
appropriation act which was signed by the Governor on
July 26, 1943. 31
The Lincoln Board of Curators had reduced their
request for funds to the minimum which they believed
necessary to maintain full accreditation standards in
all the divisions of the university.

The General As-

sembly had further reduced the budget by $57,000 in
personal services, $18,000 in additions, and $20,000 in
.
t 32
th e opera t ions
accoun.

At the August 4, 1943, meet-

ing of the Lincoln Board, President Scruggs recommended
that if a policy of retrenchment were necessary, "the
basal unit, the College of Arts and Sciences, must be
preserved." 33

The Board agreed, and an appointment was

made to confer with Governor Donnell that afternoon to
explain the situation.
Governor Donnell gave careful attention to the
presentation, asked many questions to ascertain
all facts in the situation. Without committing
himself • • • he promised that he would do all that
he could to give relief to the situation. He made
suggestions to the President of the University for

31 rbid., September 1, 1943.
32M.inu t es, Board of Curators, Lincoln University,

August 4, 1943.
33 rbid.
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bringing the whole matter to the attention of the
Chairmen of the Appropriation Committeej 4 in the
respective branches of the Legislature.
The University made the suggested written appeals, but
the legislature had adjourned and was not called into
special session until August 1944, long after the problem had been resolved.
When the possible necessity of retrenchment presented itself, the Lincoln University Board of Curators
appealed to the North Central Association for advice.
The Board presented the question:

"In the light of good

administrative practice, what is the rightful position
for the Board to take?

Should it preserve the basal

unit, the College of Arts and Sciences, and then go as
far as its funds will permit in the operation of the
professional schools?" 35

In late July Dr. Aaron J.

Brumbaugh, Secretary of the North Central Association,
replied to the question.
By all means maintain the academic standards of
your basic college program. You will recall that
I indicated in our conversation of a year or two
ago the very danger with which you are now confronted, namely, that of so extending your program
of graduate instruction and professional work as to
jeopardize the quality of your liberal arts program •
• • • The Legislature gave you a mandate to
34 Ibid., September 1, 1943.
35 Ibid., August 4, 1943.
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introduce these schools. I think you need an indication from the Governor and key people in the
State as to whether the Legislature really meant
what it said, or whether you are likely to have to
struggle along with inferior professional schools
that may 3 ~eopardize the quality of your whole
program.
The Lincoln University Board sought an opinion
from Dean Kenneth E. Olson of the Medill School of
Journalism at Northwestern University.

Dean Olson did

not think that the Board had a choice, "the legislature
has made no provision for the continuance of the professional schools and that if they are continued,~ you
~ ~ l a w required to continue them, this must be done
at the expense of your basal unit. 1137
On September 1, 1943, the Lincoln University
Board held a special meeting to consider the cause of
action to be followed.

The problem was discussed, and

the possibility that a Negro student from a closed professional school could likely obtain a court order to
enter the professional school at the University of Missouri was recognized.
seconded and adopted.

36 Ibid.

The following motion was made,
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After most careful deliberations, and with every
intention to act with sound discretion within its
province ofauthority and responsibility, fully
realizing and regretting the probable limitations in
educational opportunity which shall be imposed upon
the Negro people of the State and the possible~barrassment it may create for the State itself, but
seeing_££ other discreet and respectable solution to
the problem created by the inadequacy of available
funds, the Board of Curators fn consideration of the
full circumstances and all conditions, decidedthat
the College of Arts and Sciences of the University
with its graduate courses and its summer sessions
shall be maintained for the period of the biennium
at standards approved by the North Central Association, and that the School of Law and the School of
Journalism shall be maintained at standards approved
by the Association of American Law Schools and the
National Council on Education for Schools of Journalism, respectively, for the period ending February
1, 1944, provided that there are eligible students
admitted to attend these professional schools at the
opening of school in September, 1943. It is the
intention of the Board, however, that in the event
additional funds are provided on or before the expiration date of February 1, 1944, the work of the
School of Law and the School of Journalism shall be
continued for periods thereafter as long as the
funds will permit, prov~ged that there are eligible
students in attendance.
The Board then voted to send a copy of the motion to the
Governor and to make no public statement until after the
matter was discussed with him.
At this point Dr. Elliff, who was again a member
of the Lincoln Board, said that he would like to make a
statement.39
38 Ibid., September 1, 1943.
39Dr. Elliff was not reappointed to the Lincoln
University Board of Curators by Governor Lloyd c. Stark
in January 1939. In January 1942, he was again appointed to the Lincoln University Board by Governor Forrest
c. Donnell.
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He remarked that the Board has come to the point
where some definite action should be taken. One
can understand how the legislators might feel that
the per capita cost at Lincoln University is excessive; however, the State has fostered on the Institution a program that the State has not shown a
willingness to support. The Board should place
this problem back in the hands of the officials of
the State University of Missouri and the Legislature.
They are public officers sworn to support the Constitution. The policy that this Board should adopt and
follow should be to let Lincoln University develop
as the need actually arises and not establish new
departments to k~oP some student out of the University of Missouri.
The Board agreed that because of Dr. Elliff's high
recognition in the field of Education and his long
association with the University of Missouri and Lincoln
University, his remarks should be included in the
official Mi~utes.
Governor intervenes.

On Sunday afternoon, Novem-

ber 28, 1943, Governor Forrest C. Donnell telephoned
President Scruggs of Lincoln University and asked him
to meet with him in the Governor's office the next day.
The afternoon meeting was spent going over the payroll
accounts and balances in the various funds of the University.

The meeting was continued in the evening.

The financial problem was further discussed.

The

40 Minutes, Board of Curators, Lincoln University,
September 1, 1943.
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Governor, President, and Business Manager of Lincoln
University finally reached an agreement on the amount
needed to maintain full operation of the University.
By all figures and conditions it was observed that
the Board of Curators would have to have an amount
of $21,000 in addition to the biennial appropriation
to operate all units of the University, including
the School of Journalism in operation for the full
biennial period and the School of Law up to February
1, 1944, and reopening the latter in September and
continuing its ope~ftion to the end of the biennium,
December 31, 1944.
The only way the necessary funds could be obtained would
be by legislation adopted at a special session called by
the Governor.

Governor Donnell suggested an alternative:

"(l) Reduce salaries among the total personnel to the
amount of 4½ per cent; or (2) pay all present salaries
in full until the last month of the biennium, December
1944, and let the salaries for that month be short by¾
42
of their full amounts."
President Scruggs immediately
objected to the suggestion by Governor Donnell on the
following grounds.

First, the control of Lincoln Uni-

versity was vested by law in its Board of Curators, and
it was not proper for the Governor to instruct them to
reduce salaries.

Second, the Board had determined after

41~ . , December 2, 1943.
42 Ibid.
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careful study that it could not maintain educational
equality with the state university with the appropriated
funds unless it curtailed the professional schools.
Third, he stated "that it was not the Governor's authority or perogative to direct, authorize or even suggest
that the Board change any policy or program it had
deemed best for the operation of the Institution. 1143
Because of the strong possibility that pressure
might be brought to reduce salaries as a means of meeting the problem, President Scruggs wrote the State
Attorney-General "for an authoritative interpretation
of the statutory powers and functions of the Board of
Curators of Lincoln University and for the guidance
which the Board may require in its deliberations in
matters of its responsibility in control • • • • 1144

The

response from the office of the Attorney-General was
presented at the Board meeting on December 11, 1943.
The ruling upheld the Board's right to close the professional schools because of a lack of funds.
The board should not, now would it want to, offer a
course of instruction that was so limited by lack
of funds as to permit only a partial and incomplete
presentation of the subject matter. The board,

43 Ibid.

-
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upon finding that funds will not be available to
carry on any school, department or course of instruction for a given year, has no alternative but to discontinue same for that year. The duty rests upon the
board in such instance to eliminate such courses of
instruction as it deems necessary to permit it to
operate within its income for a particular year.
We are of the opinion that the Board of Curators of
Lincoln University can provide and maintain only
those schools, departments and courses of instruction
as they have funds available and which will permit
the offering of acceptable and adequate standards of
instruction. It is our further opinion that if in
considering the schools, departments and courses of
instruction to be offered and maintained it be found
necessary to reorganize or discontinue any of such
schools, departments or courses of instruction by
reason of lack of funds, the board may i~ 5 the exercise of its discretion discontinue same.
This ruling clearly upheld the right of the Lincoln University Board of Curators to discontinue or suspend the
operations of the professional schools.
Lincoln University remained in full operation,
but the date for closing the School of Journalism was
rapidly approaching.

Unless additional funds would be

found, the closing was scheduled for February 1, 1944.
In anticipation of this, Louise Massey, a senior in the
Lincoln University School of Journalism, had applied to
the University of Missouri to complete the work for her
degree.

The decisions in the Gaines-Bluford cases would

have required the University of Missouri to admit her as
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a student.

It appeared, for a time, that the legisla-

ture's failure to appropriate sufficient funds for the
operation of Lincoln University would crumble the colorline at the University of Missouri.

If some means could

be found to keep the Lincoln University facility operating, this racial integration could be prevented.
Desegregation narrowly avoided.

According to an

entry in the Minutes of the Lincoln Board, the Board of
Curators of the University of Missouri suggested to
Governor Forrest C. Donnell that Lincoln University's
problem might be solved by the University of Missouri
conducting an extension center in Journalism at the
Jefferson City campus.

The Governor called a meeting

in his office on January 25, 1944, to discuss the proposal with the presidents of the two Universities, members of their Boards, and the Attorney-General.

Presi-

dent Middlebush stated that he was authorized by his
Board of Curators to approve the establishment of a
temporary extension program at Lincoln University.

The

Attorney-General expressed the opinion that such an
arrangement would be completely proper and legal.

"At

this point, the representatives of Lincoln University
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were asked to state any objection to the plan."

46

Ob-

viously the officials of Lincoln University were under
pressure to concur with the plans of the Governor and
the University of Missouri.

"It was emphatically stated

from the beginning that while such a proposal was one
that the Board of Curators of Lincoln University could
do little if anything about • • • such a plan is an
expedient for which the State would be responsible and
not the Lincoln University Board." 47
The representatives of Lincoln University asked
if the current faculty of the Lincoln University School
of Journalism could staff the extension center'?

"The

reply was, that though such employment of a Negro
faculty was not illegal, it was not acceptable to the
University of Missouri • • • • 1148

After further discus-

sion the meeting was concluded so that the administration of each university could consult fully with its
Board.
On January 27, 1944, another conference was held
in Governor Donnell's office.

It was attended by

46 Ibid., February 5, 1944.
47 Ibid.
48 Ibid.
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President Middlebush and Leslie Cowan, Board Secretary,
from the University of Missouri and President Scruggs
and Business Manager Hamilton from Lincoln University.
An agreement was signed providing that the University of
Missouri would offer extension courses at Lincoln University between February 1, 1944, and December 31, 1944.
When the Board of Curators of Lincoln University met on
the morning of February 5, 1944, the feeling was that
they had been pressured into accepting the agreement.
In analyzing the actions taken in the situation
with a view to state clearly the position in which
the Lincoln University Board of Curators was placed,
it should be observed that this Board had very little if anything to agree to. Truly the Board of
Curators of this Institution was in no position to
make any decisions of importance. It had already
come to the conclusion of its program for offering
instruction in journalism. The lack of funds terminated the Lincoln Board's authority to act on any
plan which the State, by the authority of the Governor, may employ to meet a situation by this plan.
What appears to be actions of the Board of Curators
of Lincoln University, described in such terms as
agreement, consent, approval, and the like, can be
interpreted more truly as the acceptance of a State
expedient offered courteously by the Governor of the
State, a prerogative which is his in such a case.
The signed statement resulted from a suggestion by
the Governor which was in essence an empty agreement as far as the Lincoln Board was concerned.
There were no legal alternatives which the Board of
Curators could employ and preclude the Governor
from accepting the proposal of the University of
Missouri to provide cours~~ in journalism for Negro
students on such a basis.

318

After a lengthy discussion, the majority of the Board
present and voting adopted a resolution that the approval of the agreement concerning the School of Journalism
be voided.

In the afternoon of the same day, another

meeting was .held in the office of Governor Forrest C.
Donnell.
discussed.

The rejection of the previous agreement was
The Governor asked the Lincoln University

Board to reconsider.

They adjourned to an adjoining

room to discuss and vote on the matter again.

There

was one motion made to cooperate with Missouri University in the establishment of an extension center and
another · to confirm the rejection of the agreement.
Board members were present.

Six

On both resolutions the

vote was three for and three against.

The Lincoln Board

reported the impasse to the Governor.

After further

discussion, another meeting was arranged for the night
of February 9, 1944, in the Governor's office. 5O
On February 9, 1944, the entire Board of Curators
of Lincoln University held a meeting prior to going to
the Governor's office.

Dr. Joseph D. Elliff, who had

been ill at the time of the February 5 meeting, was
present to offer his usual wise counsel.
the following resolution be adopted:

He moved that
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The closing of the School of Journalism of Lincoln University for lack of sufficient funds has
created an emergency. Pending such action as the
State Legislature may take the Boards of Curators
of the two Universities have worked out a cooperative agreement and contract designed to care for
the present emergency.
It is the consensus of opinion of the Board of
Curators of the University of Missouri, the Board
of Curators of Lincoln University, and two Assistant
Attorney Generals that the provision for equal educational opportunities is not an obligation of
either of these institutions. These institutions,
as well as other public schools, are simply State
agencies. To provide adequate and equal educational
opportunities is a responsibility of the State, to
be met by the State acting through its Constitution
and the Legislature, the only body having authority
to appropriate 5 fhe funds necessary to effectuate
such a policy.
The motion was adopted by a vote of six to three.

The

Lincoln Board then adjourned to the joint Board meeting
in the Governor's office.
Governor Donnell called the meeting to order.
After stating the purpose of the meeting, he inquired
if the members of the Lincoln University Board had
reached any decisions or were ready with any proposals.
Dr. Elliff was introduced by the President of the Lincoln Board, and he read the statement which had been
adopted by the Lincoln Board.

He suggested that it be

adopted as a resolution by both Boards of Curators.

51 Ibid., February 9, 1944.
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The University Board approved it unanimously, and the
Lincoln Board favored it six to three.
The suggestion was made that Presidents Middlebush
and Scruggs should retire to another room to work out the
details for the extension center at Lincoln University.
When they returned, the following agreement was presented
for the adoption of both Boards of Curators.
THIS AGREEMENT made and executed this 9th day of
February, 1944, by and between the Board of Curators
of the University of Missouri, party of the first
part, and the Board of Curators of Lincoln University, party of the second part, WITNESSETH:
Party of the first part will offer instruction in
Journalism by members of its instructional staff in
Lincoln University, as hereinafter provided:
1. Such courses shall be under the administrative
direction of the Extension Division of the University for budgetary purposes only:
2. The courses shall be taught by the faculty of
the School of Journalism of the University of Missouri and these courses shall be under the resident
supervision of Lincoln University. The faculty
roster shall be published in the Lincoln University
Catalog, with the following notation for each name:
*"Member of the Faculty of the University of Missouri School of Journalism, teaching courses in
Journalism at Lincoln University."
3. Party of the first part will pay the salary
and traveling expenses of the instructional staff
engaged in this project;
4. The quality of instruction offered and the
standard of work required in courses embraced in
this program will be the same as in similar courses
regularly conducted in the University of Missouri;
5. Members of the faculty teaching in this program shall report their grades to the Registrar of
Lincoln University in accordance with the procedure
of Lincoln University;
6. Party of the second part will furnish all
laboratory and instructional quarters and facilities
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and assure all operating expense except as otherwise
provided in this agreement;
7. Students enrolled in Lincoln University who
participate in this program shall pay the regular
fee for work of this character as is regularly
charged at Lincoln University.
Party of the second part agrees to maintain the
School of Law of Lincoln University as an accredited
member of the American Association of Law Schools
and as a school approved by the American Bar Association only so long as funds are available.
This agreement shall become effective Feg 2uary 9,
1944 and shall terminate December 31, 1944.
The Board of Curators of the University of Missouri
approved the agreement unanimously.

The Lincoln Uni-

versity Board approved the agreement six to three.

The

three members of the Lincoln University Board who consistently voted against the extension idea were:

w.

John

Evans of St. Louis, Dr. A. Willard Craddock of St.

Louis, and Dr. Harry S. Blackstone of St. Louis.

They

had all been appointed to the Lincoln Board by Governor
Forrest

c.

Donnell.

When Donnell ran for Governor, his

Negro support was organized by Sidney R. Redmond, who
may well have had some influence in the appointment of
the three St. Louis Negroes to the Lincoln University
Board of Curators.

Redmond represented both Lloyd

Gaines and Lucile Bluford in their litigation.
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The extension center was established at Lincoln
University, and the color-line was maintained at the
University of Missouri.

If Governor Forrest C. Donnell

and a majority of the members of the Lincoln University
Board of Curators had not adopted a policy of preserving
the traditional public policy of the state toward racially segregated higher education, the University of Missouri would have had to accept Louise Massey as a student.

Missouri was moving closer to the ultimate desegre-

gation of its state university.
University
state policy.

.2.f Missouri Board requests change in

During the war years, the University of

Missouri received several applications from Negroes to
attend the University.

In September 1942, a St. Louis

Negro, Bennie William Gordon, Jr., applied for R.O.T.C.
training.

He was advised to write to the War Depart-

ment in Washington, D. C.

Between August 1942 and May

1945, seven Negroes applied for admission to the University of Missouri for work in either the Graduate
School or one of the professional schools.

In each case,

the University administration consulted William Hogsett
or one of the other lawyers who had represented the
University in the Gaines-Bluford cases for the proper
method of rejecting the application.

In anticipation
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of an increase in the number of Negro applications,
Hogsett suggested the following form:
Referring to your letter of
, the laws of Missouri require the Board of Curators of Lincoln University to afford to the Negro people of the state
opportunity for higher education in all branches
equal to that available at the University of Missouri. Your inquiry should therefore be 5 ~ddressed
to Lincoln University at Jefferson City.
From the end of World War II, in August 1945 until November 1948, four Negroes applied for admission to various
schools or departments of the University of Missouri.
One of the applicants was a veteran seeking education
under the G. I. Bill.
In November 1948 the recently created Missouri
Equal Rights Committee of the House of Representatives
of the Missouri General Assembly requested that a representative of the University of Missouri testify before
the group.

The University of Missouri Board of Curators

discussed the request at their regular meeting on
November 24, 1948.

A motion was made and approved that

the President of the Board, Allen McReynolds, be authorized to appear before the Committee.

A discussion

followed regarding the position that should be taken.
Both the historical public policy of the state and

53 Letter William Hogsett to s. Woodson Canada,
June 2, 1945, MSS, Frederick Middlebush papers, 25,
Western Manuscripts Collection, Columbia, Missouri.
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recent legal developments were discussed.

Two conclu-

sions were reached:
First, that the Federal Courts can compel admission
of Negro students to the University or other State
Colleges where there are no substantially equivalent
school facilities available in Negro state institutions. Second, that the Legislature can modify the
present public policy g~ the State of Missouri by
legislative enactment.
In light of these conclusions the following statement
was authorized to be read to the Missouri House of
Representatives Equal Rights Committee as a recommendation from the University of Missouri Board of Curators.
In the light of the established law and all the
facts, the Board of Curators expresses the opinion
that it would be wise for your Committee to recommend to the General Assembly that the laws of the
State be amended to provide that the state-supported
institutions of higher education admit Negro students in those divisions and curricula where instruction of equivalent 5~aracter is not afforded by
Lincoln University.
On January 5, 1949, the Sixty-Fifth General Assembly of Missouri convened.

On March 9, 1949, a bill,

which would permit Negroes to attend the University of
Missouri for work not offered at Lincoln University, was
introduced by Representatives Howard Elliot, St. Louis
County; Floyd Snyder, Jackson County; and Wallace

54Minutes, Board of Curators, University of
Missouri, November 24, 1948.
55 Ibid.
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Pearson, Adair County.
white.

The three representatives were

The proposal was identified as House Bill 182.

It is hereby declared to be the policy of the State
of Missouri that any otherwise qualified resident
citizen of this state who complies with all other
applicable requirements, regardless of race or
color, shall be admitted to a curriculum in the
University of Missouri at such time or times as a
substantially equivaleg curriculum is not offered
at Lincoln University.

5

The proposed legislation moved rapidly through the
House Committees and met favorable response.

On April

27, 1949, House Bill 182 was considered for a vote.

The

response was 100 for adoption, 8 for rejection, 40 mem-

. .
57
b ers a b sen t an d 6 as
b t aining.
The following day, April 28, 1949, House Bill 182
was presented to the Senate for its concurrence.

On

May 2, 1949, House Bill 182 was sent to the Senate Committee on Education, University, School of Mines, State
Colleges and Libraries for study.

On June 6 the Senate

Committee voted to consider changing the wording of the
bill for the purpose of clarification.

On the 21st of

June, there was in St. Louis a racial disturbance arising out of the integration of the city swimming pool in

56 Missouri
·
. L egis
. 1 a t ure Bi· 1 ls, Sixty-Fifth
.
.
Genera 1
Assembly, House Bill 182.
57 Journal of the House, Sixty-Fifth Missouri
General Assembly,1949, p. 637.
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Fairgrounds Park.

Cassville's Senator, D.

w.

Gilmore,

who was chairman of the Senate Committee considering
House Bill 182, stated it is "not likely to be voted out
of Committee because of agitation of Negroes in St.
Louis. 1158

Several weeks later, Sidney R. Redmond wrote

an article for the St. Louis Argus, which advertised for
someone to file suit against the University of Missouri.
If the Senate will not perform its duty it is time
for us to act. If a Negro would apply to the Rolla
School of Mines and the medical school at the University of Missouri, it would bring the matter to a
head. It would cost the state millions of dollars
to set up these two schools • • • Two law suits
would do much to bring this matter to a head. If we
want to be treated as men why are we afraid to act
like men? There should be hundreds of applications •
• • • Who has the co~ 9age to contact the NAACP concerning this matter?
As the pressure continued to increase, the Senate Committee finally approved House Bill 182 in November 1949.
On January 9, 1950, an attempt was made by Senator C.R.
Hawkins, of Brumley, to suspend the Senate rules and to
bring House Bill 182 up for a vote.

Senator Edward

v.

Long, of Bowling Green, objected, but the chair ruled
in Hawkins' favor.

The bill was read.

Before the vote

could be taken, Senator Long moved that because of

58g_. Louis Argus, July 1, 1949.
59 Ibid., July 15, 1949.
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Senate Concurrent Resolution No. 24, requiring the
Senate to adjourn when the House had been in adjournment for ten days, the Senate should adjourn at that
time.

It was then adjourned until January 9, 1950. 60

House Bill 182 thus died in the Sixty-Fifth Missouri
General Assembly.

On January 14, 1950, both the Senate

and House were in adjournment.
Law suit ends segregation.

On February 6, 1950,

mandamus suits were filed in Boone County Circuit Court
by three Negroes, who sought admission to various divisions of the University.

Elmer Bell, Jr. and Everett

Horne, both from the City of St. Louis, sought admission
to the University of Missouri School of Mines and Metallurgy at Rolla.

Gus T. Ridgel, from Butler County,

sought admission to the Graduate School of the University of Missouri at Columbia.

The Negro petitioners were

represented by Sidney R. Redmond, Henry D. Espy, and
Robert L. Witherspoon of St. Louis.

The University of

Missouri was represented by the legal firm Hogsett,
Trippe, Depping, and Houts, of Kansas City.

The Uni-

versity of Missouri held that neither the state's laws

60 Journal of the Senate, Sixty-Fifth Missouri
General Assembly,1949, p. 1980.
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nor public policy offered them a choice in refusing to
admit the petitioners.

The failure of the General Assemb-

ly to legislatively change the state public policy prevented a change in policy by the University of Missouri
Board of Curators.
In March 1950 the University asked for a postponement in the Boone County Circuit Court in the suits of
Bell, Horne, and Ridgel in order to seek a judicial
determination of the rights of all parties involved in
the mandamus suits.

The advantage to this type of

declaratory judgment was that it would define Negro
rights in general terms rather than the rights of a
specific individual.

There was little doubt that the

court would order the Negroes admitted to the University
of Missouri.
the petition.

The remaining question was where to file
It was decided to file it in Cole County

Circuit Court.
From the legal standpoint, I can find no objection
to the bringing of the suit in St. Louis, but I
wonder if the Board might stand in a better light
with the out-state citizens of Missouri if the suit
were brought in Cole County. Judge Blair is as good
a Circuit Judge as any in the state and any decision
by him would not be subject to the possible objection
that "big City" ideologies were being forced down
the throats of the good people in out-state Missouri
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solely as ~ 1 result of our having filed the case in
St. Louis.
The case was heard by Judge Sam C. Blair of the Cole
County Circuit Court in Jefferson City on the evening of
June 27, 1950.
The University of Missouri, in filing the case,
asked the court to decide whether the three Negroes were
entitled to enter the University of Missouri, whether
Lincoln University was required by law to provide for
them, and whether the public policy of racial segregation
as practiced in Missouri higher education was contrary
to the Fourteenth Amendment of the United States Constitution.

s.

In his oral presentation to the court, William

Hogsett emphasized that the requested judicial inter-

pretation was badly needed.

The University of Missouri

Board of Curators had been placed in a very difficult
position by the failure of the Missouri General Assembly
to adopt House Bill 182.
"We are between the devil and the
Hogsett said. "On one side there
that says they will not enter, on
United States Supreme Court, says

deep blue sea,"
is the state policy
the other side th 62
they will enter."

61 Letter Lee Carl Overstreet (University Attorney
and Professor of Law) to Allen McReynolds, April 11,
1950, MSS, Frederick Middlebush papers, 34, Western
Manuscripts Collection, Columbia, Missouri.
62 The Columbia Missourian, June 28, 1950.
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This itatement is much different from those made at the
time of the Gaines and Bluford cases.

The University

of Missouri was now asking the Court to order them to
admit Negroes.
At the conclusion of the oral arguments of William
Hogsett for the University of Missouri, and of Sidney
Redmond for the Negroes who sought admission to the University of Missouri, Judge Blair immediately rendered
his decision from the bench.

The decision was so obvi-

ous that taking the case under advisement was unnecessary.
Judge Blair ruled:
ONE: Question: Whether, regardless of state law and
policy requiring segregation, the defendants have
the right of admittance?
Ruling: I hold that under a recent decision of the
Supreme Court of the United States [Gaines decision),
they have that right.
TWO: Question: Whether the University is bound to
act in accordance with state law and policy in
refusing to admit the three?
Ruling: I hold that under the latest decision of the
Supreme Court [sipuel case), the University is not
so justified.
THREE: Question: Whether it is the mandatory duty of
Lincoln University to provide courses for which each
of the three have applied?
Ruling: There may be a law that says they must do
that, but the same authority that enacted that law
did not give them appropriations to comply. So it
is idle to discuss it.
FOUR: Question: Whether the lack of funds excuses
the Lincoln University Curators from immediately
performing its mandatory duty to establish the
courses?
Ruling: If the board does not have the funds and I
rule they don't they are under no present duty to
establish them.
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FIVE: Question: Whether in the existing circumstances plaintiff's refusal to admit each of the
defendants is a denial of the equal protection of
the laws (14th Amendment of the United States Constitution) and is a denial of their respective
equal rights under Missouri Law?
Ruling: I rule that it is.
SIX: Whether the state law and policy requiring
segregation have been modified by the 14th Amendment to the extent that the University and other
institutions of higher learning in Missouri must
admit scholastically and otherwise qualified Negroes
to courses not immediately available in Lincoln
University.
63
Ruling: I hold that they must.
The long campaign of Missouri Negroes for admission to
the University of Missouri for work not offered at Lincoln University was over.

The effect of Judge Blair's

decision on Lincoln University was to end the possibility
of much immediate expansion.

The need to duplicate the

facilities of the University of Missouri at Lincoln University had passed with the admission of Negroes at
Columbia and Rolla.

The theory that Charles Houston had

advanced in the mid-thirties, that border states would
desegregate higher education rather than spend millions
of dollars for duplicate facilities, was proven.
Furthermore, the post-war years rapidly indicated
that segregated higher education was on the way out.

In

1948 the Sipuel v. Board of Regents of the University of
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Oklahoma (332 U.S. 631) case had reinforced the Gaines
decision by requiring Oklahoma to maintain equal facilities within its boundaries.

The same year the Univers-

ity of Delaware announced that it would admit Negroes to
any courses not given by the Delaware State College for
Negroes.

At the same time, the University of Arkansas

admitted Negro students to its School of Law and School
of Medicine.
Just three weeks before Judge Blair's ruling, the
United States Supreme Court had rendered decisions involving Negro higher education.

In Sweatt v. Painter

(339 U.S. 629), the Court ruled that the Texas State
University Law School created for Herman Sweatt was
inferior to that at the University of Texas.

The

McLaurin v. Oklahoma State Regents (339 U.S. 637) decision held that Negroes could not legally be segregated
when admitted to previously all-white institutions.
Judge Blair's ruling was clearly within the interpretations established by the nation's highest court.
Conclusion.

The immediate effect of the Gaines

decision in Missouri was the passage of the Taylor Bill
by the General Assembly.

This law required the Board

of Curators of Lincoln University to create new departments or schools when formally demanded by Missouri
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Negroes.

This law was designed to remedy a specific

fault in the Lincoln University act of 1921, which gave
the Board discretionary authority to establish new
departments and schools.

Coupled with this legislation

was the specific appropriation of funds to establish a
law school for the benefit of Lloyd Gaines.

Although

Gaines never attended the school, it operated until 1954.
The immediate effect of Lucile Bluford's litigation was the establishment of a school of journalism by
Lincoln University.

Both the Missouri Supreme Court

and a Federal District court held that unless Lincoln
University established work in journalism within a
reasonable time, the University of Missouri would be
required to admit Negro students for the study of journalism.

Again the Missouri General Assembly demonstrated

its determination to maintain segregated higher education by appropriating funds for a Lincoln University
School of Journalism.
The Lincoln University administration did not
favor the creation of new departments and schools for
the purpose of preventing Negroes from entering the
University of Missouri, but the specific appropriation
of funds for that purpose left them no choice.

It is

to the credit of Lincoln University and those connected
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with its management that all new programs were established on a fully accredited basis.
The drastic reduction of funds appropriated for
Lincoln University in 1943 presented a serious crisis.
The choices were to operate all departments and schools
on a reduced level or eliminate the professional schools
until sufficient funds were available to reopen them.
The decision of the Lincoln University Board of Curators
to preserve the accreditation of its College of Arts and
Sciences by closing the professional schools clearly
indicated their determination to maintain a fully accredited institution whose program was as nearly equal
to that of the University of Missouri as possible.

Des-

pite pressure from the Governor, the Lincoln University
Board of Curators did not waver from its decision.
The closing of Lincoln University's School of
Journalism would have enabled one of its students to
secure a court order to enter the University of Missouri.
The establishment of an extension center at Lincoln University by the University of Missouri delayed the ultimate end of segregation in Missouri higher education.
The failure of the General Assembly to appropriate sufficient funds for Lincoln University, although it could
mean the entrance of Negroes to the University of Missouri, indicated a growing unwillingness of the
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legislature to finance expensive duplication in order to
maintain the state public policy.

The actions of Gov-

ernor Forrest C. Donnell in arranging the extension
arrangement are best explained by the desire to postpone the ultimate desegregation until he was out of
office.

As a candidate for the United States Senate in

1944, the participation in desegregating the University
of Missouri would have gained few white votes.
During the post World War II period, rapid advances were being made to secure more equal rights for
the Negro.

The increasing support of the movement for

equal rights for the Negro during the administration of
President Truman indicated that old patterns of racial
segregation had a short life expectancy.

In higher edu-

cation the federally financed G. I. Bill provided
scholarships for all veterans, Negro and white.

By 1948

segregation in higher education in border states was
crumbling.

In that significant year, the Sipuel case,

involving the University of Oklahoma, was decided by the
United States Supreme Court.

The Universities of Dela-

ware and Arkansas admitted Negro students, and the Board
of Curators of the University of Missouri requested the
Missouri General Assembly to adopt legislation permitting them to admit Negroes.
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The failure of the legislature to adopt the legislation requested by the University of Missouri Board
produced a new mandamus suit.

The University of Missouri

sought a declaratory judgment in Cole County Circuit
Court to enable them to admit Negroes.

The decision by

Judge Sam C. Blair in 1950 produced the result that had
been sought by Lloyd L. Gaines in 1936.

The University

of Missouri accepted qualified Negro students for work
that was not offered at Lincoln University.
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